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SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
IN  AND  FOR  THE  COUNTY  OF  LOS  ANGELES 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 

not-for-profit  religious  ) 

corporation;  ) 

) 

Plaintiffs,  ) 

) 
) 


vs . 


GERALD  ARMSTRONG;  DOES  1 
through  25,  inclusive. 

Defendants . 


.) 


No.  BC  052  395 

(Marin  County  Superior  Court 

Case  No.  152  229) 

NOTICE  OF  IMPROPER  FILING 
OR,  IN  THE  ALTERNATIVE,  OF 
RELATED  CASE  PURSUANT  TO 
LOS  ANGELES  SUPERIOR  COURT 
LOCAL  RULE  110  3 

Date:  Discretionary 
Time:  Discretionary 
Dept:  One 

No  Trial  Date 
No  Discovery  Cut  Off 
No  Motions  Cut  Off 


TO  ALL  INTERESTED  PARTIES  AND  TO  THEIR  ATTORNEYS  OF  RECORD: 

PLEASE  TAKE  NOTICE  that  defendant  GERALD  ARMSTRONG  hereby 
submits  the  following  notice  of  improper  filing,  XJ  or  in  the 


Based  upon  the  points  raised  below,  defendant  Gerald 
Armstrong's  position  is  that  if  this  case  had  been  originally  been 
i  ed  m  this  Court,  it  would  have  been  the  proper  subject  of 
Local . Rule  1103.4. _  Instead,  it  was  filed  in  the- Marin  County 
Superior  Court,  which  now  has  ordered  the  matter  transferred  to 
this  court.  Therefore,  under  the  circumstances  and  as  applied, 
the  filing  of  the  case  in  the  County  of  Marin  which  has  now  been 
transferred  to  Los  Angeles  Superior  Court,  is  the  proper  subject 
of  Local  Rule  1103.4.  J 
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alternative,  of  related  case. 
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This  notice  is  submitted  pursuant  to  Local  Rules  1103,  et 

3 

seg.  on  the  grounds  (1)  that  the  lawsuit  arises  from  the  same  or 

4 

substantially  identical  transactions,  happenings  or  events;  and 

5 

(2)  that  the  identical  factual  and  legal  issues  in  this  case  were 

6 

previously  brought  before  Department  56,  the  Honorable  Bruce  R. 

7 

Geernaert  on  December  23,  1991,  in  Los  Angeles  Superior  Court  Case 

8 

No.  420  153;  and  (3)  that  this  lawsuit  is  predicated  upon  the 

9 

settlement  of  Los  Angeles  Superior  Court  Case  No.  420  153  and 

10 

would  require  another  judge  to  duplicate  the  work  already 

11 

performed  by  Judge  Geernaert  in  Los  Angeles  Superior  Court  Case 

12 

No.  420  153. 

13 

This  notice  is  predicated  upon  this  notice,  the  attached 

14 

declaration  of  Ford  Greene,  the  attached  memorandum  of  points  and 

15 

authorities,  the  court's  file  in  this  case  and  in  Los  Angeles 

16 

Superior  Court  Case  No.  420  153,  and  upon  such  further  facts  and 

17 

authorities  presented  in  supplement  to  this  notice. 

18 

Respectfully  submitted; 

19 

DATED:  April  17,  1992  HUB  _QZEXCEsi^ 

20 
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Attorney  for  Defendant 

GERALD  ARMSTRONG 

/// 
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DECLARATION  OF  FORD  GREENE 

FORD  GREENE  declares: 

1.  I  am  an  attorney  licensed  to  practice  law  in  the  Courts 
of  the  State  of  California  and  am  the  attorney  of  record  for 
Gerald  Armstrong,  defendant  herein. 

2 .  Attached  hereto  and  incorporated  herein  as  Exhibit  A  is 
a  true  and  correct  copy  of  a  document  entitled  Mutual  Release  of 
All  Claims  and  Settlement  Agreement. 

3 .  Attached  hereto  and  incorporated  herein  as  Exhibit  B  is 

a  true  and  correct  copy  of  a  document  entitled  "Notice  Of  Motion 
And  Motion  To  Enforce  Settlement  Agreement;  For  Liquidated  Damages 
And  To  Enjoin  Future  Violations"  filed  on  October  3,  1991,  in 

Armstrong  v.  Church  of  Scientology  of  California.  Los  Angeles 
Superior  Court,  Case  No.  420  153. 

4.  Attached  hereto  and  incorporated  herein  as  Exhibit  C  is 
a  true  and  correct  copy  of  a  document  entitled  Reporter's 
Transcript  of  Proceedings,  Monday,  December  23,  1991,  Hon.  Bruce 
R.  Geernaert,  Judge,  in  Armstrong  v.  Church  of  Scientology  of 
California ,  Los  Angeles  Superior  Court,  Case  No.  420  153. 

5.  Attached  hereto  and  incorporated  herein  as  Exhibit  D  is 
a  true  and  correct  copy  of  a  document  entitled  "Notice  of  Motion 
and  Motion  For  Preliminary  Injunction;  Memorandum  Of  Points  And 
Authorities;  Declarations  Of  Lawrence  E.  Heller,  Laurie  J. 
Bartilson  and  Lynn  R.  Farny  In  Support  Thereof"  filed  in  Church  of 
Scientology  International  v.  Armstrong.  Marin  County  Superior 
Court,  Case  No.  152  229. 

6.  On  March  20,  1992,  Judge  Michael  Duff icy  ordered  the 
transfer  of  Church  of  Scientology  International  v.  Armstrong. 
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Marin  County  Superior  Court,  Case  No.  152  229  to  this  Court  which 
has  been  given  the  case  number  of  this  matter,  BC  052  395. 

7.  Attached  hereto  as  Exhibit  E  is  a  true  and  correct  copy 
of  the  docket  sheet  from  the  County  of  Marin  upon  the  transfer  of 
the  case  to  this  Court. 

Under  penalty  of  perjury  pursuant  to  the  laws  of  the  State  of 
California  I  hereby  declare  that  the  foregoing  is  true  and  correct 
according  to  my  first-hand  knowledge,  except  those  matters  stated 
to  be  on  information  and  belief,  and  as  to  those  matters,  I 
believe  them  to  be  true. 


MEMORANDUM  OF  POINTS  AND  AUTHORITIES 
I.  INTRODUCTION 

This  case  comes  before  this  Court  in  consequence  of  an  Order 
that  it  be  transferred  to  this  Court  that  Judge  Michael  Duff icy, 
Department  4  of  the  Marin  County  Superior  Court,  issued  on  March 
20,  1992,  in  Case  No.  152  229  ("Armstrong  II") . 

The  genesis  of  the  case  at  bar  lies  in  the  settlement  of  an 
action  in  this  court. 

Due  to  the  familiarity  of  Judge  Bruce  R.  Geernaert  with  the 
provisions  of  the  settlement  agreement  which  plaintiff  seeks  to 
enforce  herein,  said  plaintiff  has  attempted  to  forum-shop  its  way 
out  of  Judge  Geernaert 's  court  by  filing  the  case  in  Marin  County 
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Superior  Court.  Now,  that  Marin  County  Superior  Court  has  ordered 
the  case  transferred  to  this  Court,  the  matter  should  be  assigned 
to  Judge  Geernaert  for  all  purposes. 

II .  THIS  CASE  SHOULD  BE  ASSIGNED  TO  DEPARTMENT  56 

A.  This  Case  Arises  From  The  Same  Or  Substantially 

Identical  Transactions.  Happenings  Or  Events _ 

This  case  is  based  upon  a  transaction  manifested  in  a 
document  entitled  "Mutual  Release  Of  All  Claims  And  Settlement 
Agreement"  (Exhibit  A)  executed  December  6,  1986,  which  resolved 
the  Cross-Complaint  of  Gerald  Armstrong,  defendant  herein,  in  the 

action  styled  Church  of  Scientology  of  California  v. _ Armstrong , 

Los  Angeles  Superior  Court,  Case  No.  420  153  ("Armstrong  I")  which 
had  been  assigned  to  the  Honorable  Paul  G.  Breckenridge,  Jr.  in 
Department  57 .  f/ 

Armstrong  II  is  based  upon  Scientology's  effort  to  enforce 
the  same  provisions  of  the  settlement  agreement  as  it  previously 
sought  to  enforce  in  Armstrong  I .  In  addition,  the  alleged 

breaches  by  defendant  of  said  settlement  agreement  are  the  same  in 
both  cases.  UJ 

Finally,  Scientology  has  alleged  factual  matters  which 
transpired  in  1984  and  were  a  part  of  Armstrong's  cross-complaint 
in  Armstrong  I .  Exhibit  D.  at  p.  5:6-6:22.  This  subject  matter 


2  Judge  Geernaert  stated  "I  was  presented  with  Judge 
Breckenridge 's  function,  since  he  retired."  (Reporter's 
Transcript  of  Proceedings,  Monday,  December  23,  1991,  at  p.  10:24— 
2 5 ;  Exhibit  C . ) 

3  Compare  and  contrast  Exhibit  B  at  pp.  4:7-5:38  with 
Exhibit  D  at  p.  4:15-28. 

4  Compare  and  contrast  Exhibit  B  at  pp,  6:10-11:17  and 
Exhibit  D  at  pp.  7:1-10:12. 
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falls  directly  within  the  scope  of  provisions  of  Paragraph  7-1  of 
the  settlement  agreement  that  Scientology  now  seeks  to  enforce. 
Exhibit  A.  at  «[  7-1,  p.  11.  Therefore,  in  order  to  determine 
whether  or  not  Scientology  should  be  estopped  from  seeking  to 
enforce  certain  provisions  of  the  settlement  agreement  on  one 
hand,  while  violating  other  portions  of  the  agreement  on  the 
other,  reference  will  have  to  be  made  to  the  file  in  Armstrong _ I. 

B.  This  Case  Calls  For  The  Determination  Of  The  Same  Or 
Substantially  Identical  Questions  Of  Law  And  Fact 

Substantially  identical  issues  of  law  and  fact  were 
considered  by  Department  56,  the  Honorable  Bruce  R.  Geernaert 
presiding,  during  the  course  of  an  extended  proceeding  held  on 
December  23,  1992,  in  Armstrong  I  as  are  now  presented  in 

Armstronc  II. 

i 

‘ 

On  October  3,  1991,  Judge  Breckenridge  having  retired, 
in  Armstrong  I  Scientology  filed  its  "Notice  Of  Motion  And  Motion 
To  Enforce  Settlement  Agreement;  For  Liquidated  Damages  And  To 

! 

Enjoin  Future  Violations"  ("Motion  to  Enforce";  Exhibit  B)  in 
Department  56,  the  Honorable  Bruce  R.  Geernaert  presiding. 

On  December  23,  1991,  Judge  Geernaert  denied  Scientology's 
Motion  to  Enforce  because  the  settlement  agreement  had  never  been 
reduced  to  an  order  or  judgment,  Exhibit  C  at  63:22-65:4,  and 
therefore  the  court  lacked  subject  matter  jurisdiction  to  enforce 
the  settlement  agreement.  V 

5  Notwithstanding  the  fact  that  Judge  Geernaert  found  that 
he  did  not  have  subject  matter  jurisdiction  to  enforce  the 
settlement  agreement  because  it  had  never  been  reduced  to  judgment 
or  incorporated  in  an  order,  he  maintained  jurisdiction  to 
interpret  the  settlement  agreement.  Said  reservation  of 
jurisdiction  has  been  predicated  upon  the  express  terms  of  the 
settlement  agreement. 
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On  or  about  February  8,  1992,  when  this  case  was  still  in  the 


Superior  Court  of  the  County  of  Marin  (before  it  was  transferred 
to  this  Court  and  given  its  instant  case  number) ,  Scientology 
filed  its  "Notice  of  Motion  and  Motion  For  Preliminary  Injunction; 
Memorandum  Of  Points  And  Authorities;  Declarations  Of  Lawrence  E. 
Heller,  Laurie  J.  Bartilson  and  Lynn  R.  Farny  In  Support  Thereof." 
("Motion  for  Preliminary  Injunction"  Exhibit  D) . 

The  factual  basis  for  the  Motion  to  Enforce  in  Armstrong _ I 

that  Judge  Geernaert  denied  on  December  23,  1991,  is  identical  to 
the  factual  basis  for  the  Motion  for  Preliminary  Injunction  in 
Armstrong  II.  f/  The  relief  sought  in  both  cases,  an 
injunction,  is  identical.  1/ 

Although  the  mechanism  for  the  relief  sought  in  Armstrong _ I 

was  predicated  upon  Code  of  Civil  Procedure  sections  664.6  and  128 
(4),  Exhibit  B  at  pp.  11:22-12:3;  Exhibit  C  at  p.  18:15-19:14, 
and  the  relief  sought  in  Armstrong  II  is  by  means  of  an 


Paragraph  20  of  the  settlement  agreement  states  in  full: 

Notwithstanding  the  dismissal  of  the  lawsuit  pursuant  to 
Paragraph  4  of  this  Agreement,  the  parties  hereto  agree  that 
the  Los  Angeles  Superior  Court  shall  retain  jurisdiction  to 
enforce  the  terms  of  this  Agreement.  This  Agreement  may  be 
enforced  by  anv  legal  or  equitable  remedy,  including  but  not 
limited  to  injunctive  relief  or  declaratory  judgment  where 
appropriate.  In  the  event  that  any  party  to  this  Agreement 
institutes  anv  action  to  preserve,  to  protect  or  to  enforce 
any  right  or  benefit  created  hereunder,  the  prevailing  party 
in  any  such  action  shall  be  entitled  to  the  costs  of  suit  and 
reasonable  attorney's  fees. 


6  Compare  and  contrast  Exhibit  B  at  pp.  6:9-11:17  and 
Exhibit  d  at  pp.  7:1-13:2. 

7  Compare  and  contrast  Exhibit  B  at  p.  15:7-8  with  Exhibit 
D  at  p .  20 : 18-19 . 
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injunction.  Exhibit  D.  both  require  an  interpretation  of  the 
provisions  set  forth  in  the  settlement  agreement  as  well  as  an 
inquiry  into  the  factual  context  within  which  the  settlement 
agreement  was  executed. 

C.  Assignment  Of  The  Case  To  A  Department  Other  Than 
Department  56  Is  Likely  To  Entail  Substantial 
Duplication  Of  Labor/  And  Thus  Result  In  A  Waste  Of 
Judicial  Resources  And  Tax-Pavers1  Money 

In  considering  Scientology's  Motion  to  Enforce  filed  in 

Armstrong  I .  Judge  Geernaert  developed  a  familiarity  with  the 

issues  underlying  Scientology's  Motion  to  Enforce,  f/  The  issues 

underlying  the  Motion  to  Enforce  and  the  Motion  for  Preliminary 

Injunction  are  substantially  identical:  both  address  the  question 

of  the  enforceability  of  the  settlement  agreement.  Judge 

Geernaert  expressed  his  familiarity  with  the  underlying  issues 

during  the  course  of  the  December  23,  1991,  hearing  on  the  Motion 

to  Enforce.  He  said, 

And  that  involves  all  of  the  issues  that  are  involved 
when  injunctions  are  to  be  issued,  including  the 
circumstances  involved  in  entering  into  the  agreement, 
the  equitable  concept  of  unclean  hands,  and  the  public 
policy  concerning  any  of  the  provisions  sought  to  be 
enforced.  These  are  all  argued  in  your  papers.  But  I 
think  that  you  are  all  assuming  that  I  know  more  than  I 
really  do  know  from  an  evidentiary  standpoint. 


8  At  the  inception  of  the  December  23,  1991,  hearing, 

Judge  Geernaert  stated:  "All  right.  Now,  I  think  it  might  be 
helpful,  having  read  through  this,  I  think  —  what  I  would  like  to 
do  is  make  a  general  statement  that  relates  to  both  of  these 
motions  and  relates  to  this  case  and  the  status  of  it  at  this 
time."  Exhibit  C  at  p.  2:11-15. 

Judge  Geernaert  has  developed  an  in  depth  familiarity  with 
Armstrong  I  commencing  in  1988.  That  case  is  the  subject  of  a 
July  29,  1991,  published  opinion  entitled  Church  of  Scientology  o_f_ 
California  v.  Armstrong  (1991)  232  Cal.App.3d  1060.  Judge 

Geernaert  indicated  his  familiarity  with  the  Second  District's 
Armstrong  opinion.  Exhibit  C,  at  6:6-14. 
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So  my  tentative  ruling  is  to  set  this  for  an 
evidentiary  hearing  and  determine  this  on  its  merits. 

I  really  can't  determine  it  from  the  arguments 
submitted  so  far. 

*  *  * 

And,  third,  helping  Ford  Greene  as  a  paralegal, 
which  is,  evidentally,  still  going  on  in  connection  with 
the  services  that  Mr.  Greene  is  providing  to  plaintiff 
Aznaran. 

And,  fourth,  the  declaration  of  August  26,  1991  of 
Armstrong  for  Aznaran. 

Those  are  breaches  of  the  language  of  the  agreement 
which  is  very  broad  and  unclear  in  some  respects  and 
specifically  when  you  are  trying  to  enforce  it  by  way  of 
this  kind  of  provision. 

But  to  read  the  whole  agreement,  you  come  up  with  a 
wonderment  as  to  what  was  mutual  about  it;  in  other 
words,  it  starts  out  by  saying,  "This  Mutual  Release  Of 
All  Claims  ..."  but  all  the  releases  are  by  Armstrong. 

And  you  also  wonder  to  what  extent  offering 
assistance  is  a  term  that  in  effect  would  be,  if  ordered 
—  would  be  a  term  that  any  court  would  put  in  its 
order. 

Exhibit  C  at  pp.  11:19-12:28. 

And  that  is  that  the  agreement  as  worded  is  all 
one-sided.  It  only  restrains  Mr.  Armstrong  and  which 
there  is  nothing  immoral  about  it  if  people  agree  to  it, 
but  it  restrained  him  in  ways  that  are  uncertain, 
unclear  because,  for  example,  he  had  agreed  to  refrain 
from,  quote,  making  himself  —  I  am  not  sure  it  is  a 
quote,  something  like  making  himself  available  to 
service  of  legal  process. 

Now,  as  they  point  out,  does  that  mean  —  they 
don't  quite  put  it  this  way,  but  I'll  put  it  this  way  — 
does  that  mean  that  if  I  were  to  issue  an  injunction, 
then  we  could  have  a  contempt  hearing  if  he  was  at  a  o 

restaurant  and  the  process  server  came  in  and  he  didn't 
jump  up  and  run  away? 

It  is  a  concept  I  feel  uncomfortable  putting  into 
an  order,  even  though  the  parties  put  it  into  their 
agreement . 

So  that  is  the  first  step. 
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But  there  is  another  part  to  it.  And  that  is  that 
it  being  so  unclear  and  being  so  ambiguous  and  being  so 
one-sided,  he  argues  that  it  gives  support  to  his 
argument  that  it  was  entered  into  for  the  reasons  he 
says  that  were  anything  other  than  voluntary. 

And  he  says  there  were  a  lot  of  people  that  also 
wanted  to  enter  the  agreement. 

His  lawyer  represented  all  the  people.  If  he 
hadn't  signed  the  agreement,  he  really  had  no 
alternative  because  the  lawyer  was  getting  out  either 
way.  There  was  a  suggestion  that  nobody  in  their  right 
mind  would  enter  into  an  agreement  like  this  except 
under  some  kind  of  duress. 

Exhibit  C  at  pp . 22 : 3-23 : 4 . 

Based  upon  the  fact  that  the  genesis  of  Armstrong  II  lies  in 
the  settlement  of  Armstrong  I .  based  upon  the  volume  of  documents 
already  filed  in  this  matter,  see  Docket  Sheet  -  Exhibit  E,  and 
based  upon  the  fact  that  Judge  Geernaert  has  a  preexisting 
familiarity  with  the  facts,  issues,  and  law  underlying  this  case, 
it  is  in  the  interests  of  judicial  economy  for  the  file  in  this 
case  to  be  assigned  for  all  purposes  to  Judge  Geernaert. 

III.  CONCLUSION 


Based  upon  the  foregoing  points,  Defendant  Gerald  Armstrong 
respectfully  submits  this  case  should  be  assigned  to  the  Honorable 
Bruce  R.  Geernaert,  Department  56,  for  all  purposes. 

DATED:  April  17,  1992  HUB  LAWJ9P-MGE5- 


FORD  GREENE 


Attorney  for  Defendant 
GERALD  ARMSTRONG 
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NOTICE  OF  IMPROPER  FILING,  OR  OF  RELATED  CASE 


MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT  AGREEMENT 


1.  This  Mutual  Release  of  All  Claims  and  Settlement 
Agreement  is  made  between  Church  of  Scientology  International 
(hereinafter  "CSI")  and  Gerald  Armstrong,  (hereinafter 
"Plaintiff")  Cross-Complainant  in  Gerald  Armstrong  v.  Church 
of  Scientology  of  California.  Los  Angeles  Superior  Court, 

Case  No.  420  153.  By  this  Agreement,  Plaintiff  hereby 
specifically  waives  and  releases  all  claims  he  has  or  may  have 
from  the  beginning  of  time  to  and  including  this  date, 
including  all  causes  of  action  of  every  kind  and  nature, 
known  or  unknown  for  acts  and/or  omissions  against  the 
officers,  agents,  representatives,  employees,  volunteers, 
directors,  successors,  assigns  and  legal  counsel  of  CSI  as 
well  as  the  Church  of  Scientology  of  California,  its  officers, 
agents,  representatives,  employees,  volunteers,  directors, 
successors,  assigns  and  legal  counsel;  Religious  Technology 
Center,  its  officers,  agents,  representatives,  employees, 
volunteers,  directors,  successors,  assigns  and  legal  counsel; 
all  Scientology  and  Scientology  affiliated  organizations  and 
entities  and  their  officers,  agents,  representatives, 
employees,  volunteers,  directors,  successors,  assigns  and 
legal  counsel;  Author  Services,  Inc.,  its  officers,  agents, 
representatives,  employees,  volunteers,  directors, 
successors,  assigns  and  legal  counsel;  L.  Ron  Hubbard,  his 
heirs,  beneficiaries,  Estate  and  its  executor;  Author's 
Family  Trust,  its  beneficiaries  and  its  trustee;  and  Mary  Sue 
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) .  The  parties  to  this  Agreement  hereby  agree  as 


follows : 


2.  It  is  understood  that  this  settlement  is  a  compromise 
of  doubtful  and  disputed  claims,  and  that  any  payment  is  not 
to  be  construed,  and  is  not  intended,  as  an  admission  of 
liability  on  the  part  of  any  party  to  this  Agreement, 
specifically,  the  Releasees,  by  whom  liability  has  been  and 
continues  to  be  expressly  denied.  In  executing  this 
settlement  Agreement,  Plaintiff  acknowledges  that  he  has 
released  the  organizations,  individuals  and  entities  listed 

in  the  above  paragraph,  in  addition  to  those  defendants 
actually  named  in  the  above  lawsuit,  because  among  other 
reasons,  they  are  third  party  beneficiaries  of  this  Agreement. 

3.  Plaintiff  has  received  payment  of  a  certain  monetary 
sum  which  is  a  portion  of  a  total  sum  of  money  paid  to  his 
attorney,  Hichael  J.  Flynn.  The  total  sum  paid  to  Mr.  Flynn 
is  to  settle  all  of  the  claims  of  Mr.  Flynn's  clients. 
Plaintiff's  portion  of  said  sum  has  been  mutually  agreed  upon 
by  Plaintiff  and  Michael  J.  Flynn.  Plaintiff's  signature 
below  this  paragraph  acknowledges  that  Plaintiff  is  completely 
satisfied  with  the  monetary  consideration  negotiated  with  and 
received  by  Michael  J.  Flynn.  Plaintiff  acknowledges  that 
there  has  been  a  block  settlement  between  Plaintiff's 
attorney,  Michael  J.  Flynn,  and  tha  Church  of  Scientology 

and  Churches  and  entities  related  to  the  Church 
of.  Scientology,  concerning  all  of  Mr.  Flynn's  clients  who 
were  in  litigation  with  any  Church  of  Scientology  or  related 
entity.  Plaintiff  has  received  a  portion  of  this  bl 
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amount,  the  receipt  of  which  ha  hereby  acknowledges. 
Plaintiff  understands  that  this  amount  is  only  a  portion  of 
the  block  settlement  amount.  The  exact  settlement  sum 
received  by  Plaintiff  is  known  only  to  Plaintiff  and  his 
attorney,  Michael  J.  Flynn,  and  it  is  their  wish  that  this 
remain  so  and  that- this  amount  remain  confidential. 


Signature  line'  ftfT^perf aid  Armstrong 


4.  For  and  in  consideration  of  the  above  described 
consideration,  the  mutual  covenants,  conditions  and  release 
contained  herein,  Plaintiff  does  hereby  release,  acquit  and 
forever  discharge,  for  himself,  his  heirs,  successors, 
executors,  administrators  and  assigns,  the  Releasees, 
including  Church  of  Scientology  of  California,  Church  of 
Scientology  International,  Religious  Technology  Center,  all 
Scientology  and  Scientology  affiliated  organizations  and 
entities,  Author  Services,  Inc.  (and  for  each  organization  or 
entity,  its  officers,  agents,  representatives,  employees, 
volunteers,  directors,  successors,  assigns  and  legal 
counsel);  L.  Ron  Hubbard,  his  heirs,  beneficiaries,  Estate 
and  its  executor;  Author's  Family  Trust,  its  beneficiaries 
and  trustee;  and  Mary  Sue  Hubbard,  and  each  of  them,  of  and 
from  any  and  all  claims,  including, , but  not  limited  to,  any 
claims  or  causes  of  action  entitled  Gerald  Armstrong  v. 

Church  of  Scientolocrv  of  California.  Los  Angeles  Superior 
Court,  Case  Ho.  420  153  and  all  demands,  damages,  actions  and 
causes  of  actions  of  every  kind  and  nature,  known  or /unknown, 
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for  or  because  of  any  act  or  omission  allegedly  done  by  the 
Releasees,  from  the  beginning  of  time  to  and  including  the  date 
hereof.  Therefore,  Plaintiff  does  hereby  authorize  and  direct 
his  counsel  to  dismiss  with  prejudice  his  claims  now  pending  in 
the  above  referenced  action.  The  parties  hereto  will  execute 
and  cause  to  be  filed  a  joint  stipulation  of  dismissal  in  the 
form  of  the  one  attached  hereto  as  Exhibit  "A". 

A.  It  is  expressly  understood  by  Plaintiff  that  this 
release  and  all  of  the  terms  thereof  do  not  apply  to  the 
action  brought  by  the  Church  of  Scientology  against  Plaintiff 
for  Conversion,  Fraud  and  other  causes  of  action,  which 
action  has  already  gone  to  trial  and  is  presently  pending 
before  the  Second  District,  Third  Division  of  the  California 
Appellate  Court  (Appeal  No.  B005912) .  The  disposition  of 
those  claims  are  controlled  by  the  provisions  of  the 
following  paragraph  hereinafter. 

B.  As  of  the  date  this  settlement  Agreement  is  executed, 
there  is  currently  an  appeal  pending  before  the  California 
Court  of  Appeal,  Second  Appellate  District,  Division  3, 
arising  out  of  the  above  referenced  action  delineated  as 
Appeal  No.  B005912 .  It  is  understood  that  this  appeal  arises 
out  of  the  Church  of  Scientology's  complaint  against 
Plaintiff  which  is  not  settled  herein.  This  appeal  shall  be 
maintained  notwithstanding  this  Agreement.  Plaintiff 

agrees  to  waive  any  rights  he  may  have  to  take  any  further 
appeals  from  any  decision  eventually  reached  by  the  Court  of 
Appeal  or  any  rights  he  may  have  to  oppose  (by  responding  brief 
or  any  other  means)  any  further  appeals  taken  by  the 
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Scientology  of  California.  The  Church  of  Scientology  of 
California  shall  have  the  right  to  file  any  further  appeals  it 
deems  necessary. 

5.  For  and  in  consideration  of  the  mutual  covenants, 
conditions  and  release  contained  herein,  and  Plaintiff 
dismissing  with  prejudice  the  action  Gerald  Armstrong  v. 

Church  of  Scientology  of  California.  Los  Angeles  Superior 
Court,  Case  No.  420  153,  the  Church  of  Scientology  of  California 
does  hereby  release,  acquit  and  forever  discharge  for  itself, 
succeasors  and  assigns,  Gerald  Armstrong,  his  agents, 
representatives,  heirs,  successors,  assigns,  legal  counsel  and 
estate  and  each  of  them,  of  and  from  any  and  all  claims,  causes 
of  action,  demands,  damages  and  actions  of  every  kind  and 
nature,  known  or  unknown,  for  or  because  of  any  act  or  omission 
allegedly  done  by  Gerald  Armstrong  from  the  beginning  of  time  to 
and  including  the  date  hereof. 

6.  In  executing  this  Agreement,  the  parties  hereto,  and 
each  of  them,  agree  to  and  do  hereby  waive  and  relinquish  all 
rights  and  benefits  afforded  under  the  provisions  of  Section 


1542  of  the  Civil  Code  of  the  State  of  California,  which 
provides  as  follows: 


MA  general  release  does  not  extend  to  claims  which 
the  creditor  does  not  know  or  suspect  to  exist  in 
his  favor  at  the  time  of  executing  the  release, 
which  if  known  by  him  must  have  materially  affected 
his  settlement  with  the  debtor." 


7.  Further,  the  undersigned  hereby  agree  to  the 
following: 

A.  The  liability  for  all  claims  is  expressly  denied  by 
the  parties  herein  released,  and  this  final  compromise  and 
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settlement  thereof  shall  never  be  treated  as  an  admission  of 
liability  or  responsibility  at  any  time  for  any  purpose. 

B.  Plaintiff  has  been  fully  advised  and  understands 
that  the  alleged  injuries  sustained  by  him  are  of  such 
character  that  the  full  extent  and  type  of  injuries  may  not 
be  known  at  the  date  hereof ,  and  it  is  further  understood 
that  said  alleged  injuries,  whether  known  or  unknown  at  the 
date. hereof,  might  possibly  become  progressively  worse  and 
that  as  a  result,  further  damages  may  be  sustained  by 
Plaintiff;  nevertheless,  Plaintiff  desires  by  this  document 
to  forever  and  fully  release  the  Releasees.  Plaintiff 
understands  that  by  the  execution  of  this  release  no  further 
claims  arising  out  of  his  experience  with,  or  actions  by, 
the  Releasees,  from  the  beginning  of  time  to  and  including 
the  date  hereof,  which  may  now  exist  or  which  may  exist  in 
the  future  may  ever  be  asserted  by  him  or  on  his  behalf, 
against  the  Releasees. 

C.  Plaintiff  agrees  to  assume  responsibility  for 
the  payment  of  any  attorney  fee,  lien  or  liens,  imposed 
against  him  past,  present,  or  future,  known  or  unknown,  by 
any  person,  firm,  corporation  or  governmental  entity  or  agency 
as  a  result  of,  or  growing  out  of  any  of  the  matters  referred 
to  in  this  release.  Plaintiff  further  agrees  to  hold 
harmless  the  parties  herein  released,  and  each  of  them,  of  and 
from  any  liability  arising  therefrom. 

D.  Plaintiff  agrees  never  to  create  or  publish  or 
attempt  to  publish,  and/or  assist  another  to  create  for 
publication  by  means  of  magazine,  article,  book  or  o 
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similar  fora,  any  writing  or  to  broadcast  or  to  assist 
anothsr  to  crsate,  write,  film  or  video  tape  or  audio  tape 
any  show,  program  or  movie,  or  to  grant  interviews  or  discuss 
with  others,  concerning  their  experiences  with  the  Church  of 
Scientology,  or  concerning  their  personal  or  indirectly 
acquired  knowledge  or  information  concerning  the  Church  of 
Scientology,  L.  Ron  Hubbard  or  any  of  the  organizations, 
individuals  and  entities  listed  in  Paragraph  1  above. 

Plaintiff  further  agrees  that  he  will  maintain  strict 
confidentiality  and  silence  with  respect  to  his  experiences 
with  the  Church  of  Scientology  and  any  knowledge  or 
information  he  may  have  concerning ' the  Church  of  Scientology, 
L.  Ron  Hubbard,  or  any  of  the  organizations,  individuals  and 
entities  listed  in  Paragraph  1  above.  Plaintiff  expressly 
understands  that  the  non-disclosure  provisions  of  this 
subparagraph  shall  apply,  inter  alia,  but  not  be  limited,  to 
the  contents  or  substance  of  his  complaint  on  file 
in  the  action  referred  to  in  Paragraph  1  hereinabove  or  any 
documents  as  defined  in  Appendix  "A"  to  this  Agreement, 
including  but  not  limited  to  any  tapes,  films,  photographs, 
recastings,  variations  or  copies  of  any  such  materials  which 
concern  or  relate  to  the  religion  of  Scientology,  L.  Ron 
Hubbard,  or  any  of  the  organizations,  individuals,  or  entities 
listed  in  Paragraph  1  above.  The  attorneys  for  Plaintiff, 
subject  to  the  ethical  limitations  restraining  them  as 
promulgated  by  the  state  or  federal  regulatory  associations 
or  agencies,  agree  not  to  disclose  any  of  the  terms  and 
conditions  of  the  settlement  negotiations,  amount  of  £fre 


settlement,  or  statements  sada  by  either  party  during 
settlement  conferences.  Plaintiff  agrees  that  if  the  terms  of 
this  paragraph  are  breached  by  him,  that  CSI  and  the  other 
Releasees  would  be  entitled  to  liquidated  damages  in  the 
amount  of  $50,000  for  each  such  breach.  All  monies  received 
to  induce  or  in  payment  for  a  breach  of  this  Agreement,  or 
any  part  thereof,  shall  be  held  in  a  constructive  trust 
pending  the  outcome  of  any  litigation  over  said  breach.  The 
amount  of  liquidated  damages  herein  is  an  estimate  of  the 
damages  that  each  party  would  suffer  in  the  event  this 
Agreement  is  breached.  The  reasonableness  of  the  amount  of 
such  damages  are  hereto  acknowledged  by  Plaintiff. 

E.  With  exception  to  the  items  specified  in  Paragraph  7(L), 
Plaintiff  agrees  to  return  to  the  Church  of  Scientology 
International  at  the  time  of  the  consummation  of  this  Agreement, 
all  materials  in  his  possession,  custody  or  control  (or  within 
the  possession,  custody  or  control  of  his  attorney,  as  well  as 
third  parties  who  are  in  possession  of  the  described  documents)  , 
of  any  nature,  including  originals  and  all  copies  or  summaries 
of  documents  defined  in  Appendix  "A"  to  this  Agreement, 
including  but  not  limited  to  any  tapes,  computer  disks,  films, 
photographs,  recastings,  variations  or  copies  of  any  such 
materials  which  concern  or  relate  to  the  religion  of 

Scientology,  L.  Ron  Hubbard  or  any  of  the  organizations, 

\ 

individuals  or  entities  listed  in  Paragraph  1  above,  all 
evidence  of  any  nature,  including  evidence  obtained  from  the 
named  defendants  through  discovery,  acquired  for  the  purposes  of 
this  lawsuit  or  any  lawsuit,  or  acquired  for  any  oth  ose 
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concerning  any  Church  of  Scientology,  any  financial  or 
administrative  materials  concerning  any  Church  of  Scientology, 
and  any  materials  relating  personally  to  L.  Ron  Hubbard,  his 
family,  or  his  estate.  In  addition  to  the  documents  and  other 
items  to  be  returned  to  the  Church  of  Scientology  International 
listed  above  and  in  Appendix  "A",  Plaintiff  agrees  to  return  the 
following: 

(a)  All  originals  and  copies  of  the  manuscript  for  the 
work  "Excalibur"  writteh  by  L.  Ron  Hubbard; 

(b)  All  originals  and  copies  of  documents  commonly  known 
as  the  "Affirmations"  written  by  L.  Ron  Hubbard;  and 

(c)  All  documents  and  other  items  surrendered  to  the 
Court  by  Plaintiff  and  his  attorneys  pursuant  to  Judge  Cole's 
orders  of  August  24,  1982  and  September  4,  1982  and  all 
documents  and  other  items  taken  by  the  Plaintiff  from  either 
the  Church  of  Scientology  or  Omar  Garrison.  This  includes 
all  documents  and  items  entered  into  evidence  or  marked 

for  identification  in  Church  of  Scientology  of  California 
v^Gerald  Armstrong.  Case  No.  c  420  153.  Plaintiff 
and  his  attorney  will  execute  a  Joint  Stipulation  or  such 
other  documents  as  are  necessary  to  obtain  these  documents 
from  the  Court.  In  the  event  any  documents  or  other  items 
are  no  longer  in  the  custody  or  control  of  the  Los  Angeles 
Superior  Court,  Plaintiff  and  his  cqunsel  will  assist  the 
Church  in  recovering  these  documents  as  quickly  as  possible, 
including  but  not  limited  to  those  tapes  and  other  documents 
now  in  the  possession  of  the  United  States  District  Court 
in  the  case  of  United  States  v.  Zolin.  Case  No.  cv 
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85-0440-HLH(Tx) ,  presently  on  appeal  in  the  Ninth  Circuit  Court 
of  Appeals.  In  the  event  any  of  these  documents  are  currently 
lodged  with  the  Court  of  Appeal,  Plaintiff  and  his  attorneys 
will  cooperate  in  recovering  those  documents  as  soon  as  the 
Court  of  Appeal  issues  a  decision  on  the  pending  appeal. 

To  the  extent  that  Plaintiff  does  not  possess  or  control 
documents  within  categories  A-C  above,  Plaintiff  recognizes  his 
continuing  duty  to  return  to  CSI  any  and  all  documents  that  fall 
within  categories  A-C  above  which  do  in  the  future  come  into  his 
possession  or  control. 

F.  Plaintiff  agrees  that  he  will  never  again  seek  or 
obtain  spiritual  counselling  or  training  or  any  other  service 
from  any  Church  of  Scientology,  Scientologist,  Dianetics  or 
Scientology  auditor,  Scientology  minister,  Mission  of 
Scientology,  Scientology  organization  or  Scientology 
affiliated  organization. 

G.  Plaintiff  agrees  that  he  will  not  voluntarily 
assist  or  cooperate  with  any  person  adverse  to  Scientology  in 
any  proceeding  against  any  of  the  Scientology  organizations, 
individuals,  or  entities  listed  in  Paragraph  1  above. 

Plaintiff  also  agrees  that  he  will  not  cooperate  in  any 
manner  with  any  organizations  aligned  against  Scientology. 

H.  Plaintiff  agrees  not  to  testify  or  otherwise 

participate  in  any  other  judicial,  administrative  or 
legislative  proceeding  adverse  to  Scientology  or  any  of  the 
Scientology  Churches,  individuals  or  entities  listed  in 
Paragraph  1  above  unless  compelled  to  do  so  by  lawful 
subpoena  or  other  lawful  process.  Plaintiff  shal  aka 
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himself  amenable  to  service  of  any  such  subpoena  in  a  manner 
which  invalidates  the  intent  of  this  provision.  Unless 
required  to  do  so  by  such  subpoena,  Plaintiff  agrees  not  to 
discuss  this  litigation  or  his  experiences  with  and 
knowledge  of  the  Church  with  anyone  other  than  members  of 
his  immediate  family.  As  provided  hereinafter  in  Paragraph 
18(d),  the  contents  of  this  Agreement  may  not  be  disclosed. 

I.  The  parties  hereto  agree  that  in  the  event  of  any 
future  litigation  between  Plaintiff  and  any  of  the 
organizations,  individuals  or  entities  listed  in  Paragraph  1 
above,  that  any  past  action  or  activity,  either  alleged  in 
this  lawsuit  or  activity  similar  in  fact  to  the  evidence  that 
was  developed  during  the  course  of  this  lawsuit,  will  not  be 
used  by  either  party  against  the  other  in  any  future 
litigation.  In  other  words,  the  "slate"  is  wiped  clean 
concerning  past  actions  by  any  party. 

J.  It  is  expressly  understood  and  agreed  by  Plaintiff 
that  any  dispute  between  Plaintiff  and  his  counsel  as  to  the 
proper  division  of  the  sum  paid  to  Plaintiff  by  his  attorney 
of  record  is  between  Plaintiff  and  his  attorney  of  record 
and  shall  in  no  way  affect  the  validity  of  this  Mutual 
Release  of  All  Claims  and  Settlement  Agreement. 

K.  Plaintiff  hereby  acknowledges  and  affirms  that 
he  is  not  under  the  influence  of  any  drug,  narcotic, 
alcohol  or  other  mind-influencing  substance,  condition  or 
ailment  such  that  his  ability  to  fully  understand  the 
meaning  of  this  Agreement  and  the  significance  thereof  is 
adversely  affected. 
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L.  Notwithstanding  the  provisions  of  Paragraph  7 (E) 
above,  Plaintiff  shall  be  entitled  to  retain  any  artwork 
created  by  him  which  concerns  or  relates  to  the  religion  of 
Scientology,  L.  Hon  Hubbard  or  any  of  the  organizations, 
individuals  or  entities  listed  in  Paragraph  1  above  provided 
that  such  artwork  never  be  disclosed  either  directly  or 
indirectly,  to  anyone.  In  the  event  of  a  disclosure  in  breach 
of  this  Paragraph  7(L),  Plaintiff  shall  be  subject  to  the 
liquidated  damages  and  constructive  trust  provisions  of 
Paragraph  7(D)  for  each  such  breach. 

8.  Plaintiff  further  agrees  that  he  waives  and 
relinquishes  any  right  or  claim  arising  out  of  the  conduct  of 
any  defendant  in  this  case  to  date,  including  any  of  the 
organizations,  individuals  or  entities  as  set  forth  in 
Paragraph  1  above,  and  the  named  defendants  waive  and 
relinquish  any  right  or  claim  arising  out  of  the  conduct  of 
Plaintiff  to  date. 

9.  This  Mutual  Release  of  All  Claims  and  Settlement 
Agreement  contains  the  entire  agreement  between  the  parties 
hereto,  and  the  terms  of  this  Agreement  are  contractual  and 
not  a  mere  recital.  This  Agreement  may  be  amended  only  by  a 
written  instrument  executed  by  Plaintiff  and  CSI.  The 
parties  hereto  have  carefully  read  and  understand  the 
contents  of  this  Mutual  Release  of  All  Claims  and  Settlement 
Agreement  and  sign  the  same  of  their  own  free  will,  and  it  is 
the  intention  of  the  parties  to  be  legally  bound  hereby.  No 
other  prior  or  contemporaneous  agreements,  oral  or  written, 
respecting  such  matters,  which  are  not  specif icallyi  1  A 


-12- 


incorporated  herein  shall  be  deemed  to  in  any  way  exist  or 
bind  any  of  the  parties  hereto. 

10.  Plaintiff  agrees  that  he  will  not  assist  or  advise 
anyone,  including  individuals,  partnerships,  associations, 
corporations,  or  governmental  agencies  contemplating  any 
claim  or  engaged  in  litigation  or  involved  in  or 
contemplating  any  activity  adverse  to  the  interests  of  any 
entity  or  class  of  persons  listed  above  in  Paragraph  1  of 
this  Agreement. 

11.  The  parties  to  this  Agreement  acknowledge  the 
following: 

A.  That  all  parties  enter  into  this  Agreement  freely, 
voluntarily,  knowingly  and  willingly,  without  any  threats, 
intimidation  or  pressure  of  any  kind  whatsoever  and 
voluntarily  execute  this  Agreement  of  their  own  free  will; 

B.  That  all  parties  have  conducted  sufficient 
deliberation  and  investigation,  either  personally  or  through 
other  sources  of  their  own  choosing,  and  have  obtained  advice 
of  counsel  regarding  the  terms  and  conditions  set  forth 
herein,  so  that  they  may  intelligently  exercise  their  own 
judgment  in  deciding  whether  or  not  to  execute  this 
Agreement;  and 

C.  That  all  parties  have  carefully  read  this  Agreement 
and  understand  the  contents  thereof  and  that  each  reference 
in  this  Agreement  to  any  party  includes  successors,  assigns, 
principals,  agents  and  employees  thereof. 

12.  Each  party  shall  bear  its  respective  costs  with 
respect  to  the  negotiation  and  drafting  of  this  Agreement  and 
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all  acts  required  by  the  terms  hereof  to  be  undertalcen  and 
performed  by  that  party. 

13.  To  the  extent  that  this  Agreement  inures  to  the 
benefit  of  persons  or  entities  not  signatories  hereto,  this 
Agreement  is  hereby  declared  to  be  made  for  their  respective 
benefits  and  uses. 

14.  The  parties  shall  execute  and  deliver  all  documents 
and  perform  all  further  acts  that  may  be  reasonably  necessary 
to  effectuate  the  provisions  of  this  Agreement. 

15.  This  Agreement  shall  not  be  construed  against  the 
party  preparing  it,  but  shall  be  construed  as  if  both  parties 
prepared  this  Agreement.  This  Agreement  shall  be  construed 
and  enforced  in  accordance  with  the  laws  of  the  State  of 
California. 

16.  In  the  event  any  provision  hereof  be  unenforceable, 
such  provision  shall  not  affect  the  enforceability  of  any 
other  provision  hereof. 

17.  All  references  to  the  plural  shall  include  the 
singular  and  all  references  to  the  singular  shall  include  the 
plural.  All  references  to  gender  shall  include  both  the 
masculine  and  feminine. 

18.  (A)  Each  party  warrants  that  they  have  received 
independent  legal  advice  from  their  attorneys  with  respect  to 
the  advisability  of  making  the  settlement  provided  for  herein 
and  in  executing  this  Agreement. 

(B)  The  parties  hereto  (including  any  officer,  agent, 
employee,  representative  or  attorney  of  or  for  any  party) 
acknowledge  that  they  have  not  made  any  statement, 
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representation  or  promise  to  the  other  party  regarding  any 
fact  material  to  this  Agreement  except  as  expressly  set  forth 
herein.  Furthermore,  except  as  expressly  stated  in  this 
Agreement,  the  parties  in  executing  this  Agreement  do  not  rely 
upon  any  statement,  representation  or  promise  by  the  other 
party  (or  of  any  officer,  agent,  employee,  representative  or 

attorney  for  the  other  party) . 

(C)  The  persons  signing  this  Agreement  have  the  full 
right  and  authority  to  enter  into  this  Agreement  on  behalf  of 
the  parties  for  whom  they  are  signing. 

(D)  The  parties  hereto  and  their  respective  attorneys 
each  agree  not  to  disclose  the  contents  of  this  executed 
Agreement.  Nothing  herein  shall  be  construed  to  prevent  any 
party  hereto  or  his  respective  attorney  from  stating  that 
this  civil  action  has  been  settled  in  its  entirety. 

(E)  The  parties  further  agree  to  forbear  and  refrain 
from  doing  any  act  or  exercising  any  right,  whether  existing 
now  or  in  the  future,  which  act  or  exercise  is  inconsistent 
with  this  Agreement. 

19.  Plaintiff  has  been  fully  advised  by  his  counsel  as 
to  the  contents  of  this  document  and  each  provision  hereof. 
Plaintiff  hereby  authorizes  and  directs  his  counsel  to 
dismiss  with  prejudice  his  claims  now  pending  in  the  action 
entitled  Gerald  Armstrong  v.  Church- of  Scientology  of 
California.  Los  Angeles  Superior  Court,  Case  No.  420  153. 

20.  Notwithstanding  the  dismissal  of  the  lawsuit 
pursuant  to  Paragraph  4  of  this  Agreement,  the  parties  hereto 
agree  that  the  Los  Angeles  Superior  Court  shall  re 
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jurisdiction  to  enforce  the  terras  of  this  Agreement.  This 
Agreement  may  be  enforced  by  any  legal  or  equitable  remedy, 
including  but  not  limited  to  injunctive  relief  or  declaratory 
judgment  where  appropriate.  In  the  event  any  party  to  this 
Agreement  institutes  any  action  to  preserve,  to  protect  or  to 
enforce  any  right  or  benefit  created  hereunder,  the 
prevailing  party  in  any  such  action  shall  be  entitled  to  the 
costa  of  suit  and  reasonable  attorney's  fees. 

21.  This  Agreement  may  be  executed  in  two  or  more 
counterparts,  each  of  which  shall  be  deemed  to  be  a  duplicate 
original,  but  all  of  which,  together,  shall  constitute  one 
and  the  same  instrument. 
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CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  a  California  ) 

corporation,  ) 

Plaintiff,  ) 

vs .  ) 

) 

GERALD  ARMSTRONG;  DOE  1  through  ) 
DOE  10,  inclusive,  ) 

) 

Defendants.  ) 

_ ) 

- - -  ~ ) 

GERALD  ARMSTRONG,  ) 

) 

Cross-Complainant ,  ) 

vs .  j 

CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  a  California  ) 

corporation;  L.  RON  HUBBARD;  ) 

and  DOES  1  through  100,  ) 

inclusive,  ) 

Cross-Defendants.  ) 

) 


CASE  NO.  C  420  153 

NOTICE  OF  MOTION  AND  MOTIO 
TO  ENFORCE  SETTLEMENT- 
AGREEMENT;  FOR  LIQUIDATED 
DAMAGES  AND  TO  ENJOIN 
FUTURE  VIOLATIONS 


[FILED  UNDER  SEAL] 


Date:  October  25,  1991 
Time:  9:00  a.m. 

Dept:  56 


TO  ALL  PARTIES  AND  THEIR  ATTORNEYS  OF  RECORD: 

PLEASE  TAKE  NOTICE  that  on  October  25,  1991,  at  9:00 

a.m.,  in  Department  56  of  the  above-entitled  Court,  the 
Plaintiff/Cross-Defendant  CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA . 
and  Cross-Defendants  RELIGIOUS  TECHNOLOGY  CENTER  and  CHURCH  OF 
SCIENTOLOGY  INTERNATIONAL  will  and  hereby  do  move  this  Court  for 
an  order  enforcing  the  Settlement  Agreement  entered  into  between 
the  parties  in  this  case  in  December,  1986,  pursuant  to  which 
judgment  was  entered  herein  (the  "Agreement")  as  follows: 

(1)  Preliminarily  and  permanently  enjoining 
Cross-complainant  Gerald  Armstrong  from  engaging  in  further 
activities  which  violate  the  terms  of  the  settlement  agreement, 
including,  but  not  limited  to: 

(a)  Disseminating  the  confidences  of  defendants 
or  information  concerning  their  experiences  with 
defendants  outside  of  the  papers  or  proceedings  of 
this  lawsuit; 

(b)  Voluntarily  assisting,  aiding  or 
cooperating  with  any  person  engaged  in  litigation 
adversely  to  defendants  herein;  and 

(c)  Voluntarily  testifying  or  otherwise 
participating  in  any  judicial,  administrative  or 
legislative  proceeding  adverse  to  defendants,  unless 
compelled  to  do  so  by  lawful  subpoena  or  other 
lawful  process; 

(2)  Awarding  cross-defendants  damages  in  the  amount  of  One 
Hundred  Thousand  (100,0000)  dollars  as  liquidated  damages  for 
breaches  of  the  Agreement; 
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(3)  Awarding  cross-defendants  attorneys  fees  and  costs  m 
connection  with  the  making  of  this  motion;  and 

(4)  Such  other  and  further  relief  as  the  Court  deems 
necessary  and  appropriate. 

This  Motion  is  based  upon  the  irreparable  injury  to 
defendants  arising  out  of  Armstrong's  multiple  and  continuing 
breaches  of  the  Agreement. 

This  Motion  is  also  based  upon  the  complete  files  and 
records  of  this  case,  the  separately  filed  Memorandum  of  Points 
and  Authorities,  and  any  evidence  which  may  be  provided  at  oral 
argument  or  at  an  evidentiary  hearing  of  such  matters. 

Dated:  October  3,  1991  Respectfully  submitted. 
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WILLIAM  T.  DRESCHER 


Attorney  for  Cross-Defendant 
RELIGIOUS  TECHNOLOGY  CENTER 

Eric  M.  Lieberman 
RABINOWITZ,  BOUDIN,  STANDARD, 
KRINSKY  &  LIEBERMAN,  P.C. 

Attorneys  for  Plaintiff  and 
Cross-Defendant  CHURCH  OF 
SCIENTOLOGY  OF  CALIFORNIA 


Kendrick  L.  Moxon 
Laurie  J.  Bartilson 
BOWLES  &  MOXON 

Attorneys  for  Plaintiff/ 
Cross-Defendant  CHURCH  OF 
SCIENTOLOGY  OF  CALIFORNIA  and 
Cross-Defendant  CHURCH  OF 
SCIENTOLOGY  INTERNATIONAL 
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MEMORANDUM  OF  POINTS  AND  AUTHORITIES 


I .  INTRODUCTION 

In  December,  1986,  Cross-Defendant  Church  of  Scientology 
International  ("CSI")  entered  into  a  settlement  agreement  with 
cross-conplainant  Gerald  Armstrong  ("Armstrong").  The 
settlement  agreement  [Exhibit  A  hereto,  the  "Agreement"] 
provided  for  a  mutual  release  and  waiver  of  all  claims  contained 
j_n  Armstrong's  cross— complaint  [Agreement,  para.  1],  including 
claims  against  a  list  of  third-party  beneficiaries,  including 
cross-defendant  Religious  Technology  Center  ( "RTC" )  and 
plaintiff  and  cross-defendant  Church  of  Scientology  of 
California  ("CSC")  (collectively,  with  CSI,  "Church  Parties"). 
The  Agreement  was  part  of  the  settlement  of  a  series  of  cases 
brought  by  attorney  Michael  Flynn  on  behalf  of  multiple 
plaintiffs  and/or  cross-complainants,  and  represented  a 
substantial  effort  on  the  part  of  the  Church  Parties  to  end 
litigation  across  the  United  States. 

In  order  to  ensure  that  the  litigation  was  ended,  and  that 
the  settlements  did  not  result  in  continual  efforts  by  Armstrong 
and  others  to  provoke  an  unending  series  of  claims  against  the 
Church  Parties  and  others,  the  Agreement  included  multiple 
clauses  designed  to  ensure  that  new  actions  were  not  spawned  or 
encouraged  by  the  conclusion  of  the  old  one.  These  clauses 
included  provisions  that  Armstrong  would  not:  (1)  assist  or 
advise  anyone  else  engaged  in  litigation  adverse  to  the 
interests  of  the  Church  Parties;  (2)  testify  or  otherwise 
participate  in  any  other  judicial  proceeding  adverse  to  the 
Church  Parties  unless  compelled  to  do  so  by  lawful  subpoena;  (3) 
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disclose  documents  at  issue  in  the  case;  or  (4)  disclose  to 
anyone  the  terms  of  the  Agreement  itself.  Armstrong  also  agreed 
that  damages  for  violations  of  the  nondisclosure  provisions 
would  be  a  liquidated  amount  of  $50,000  per  disclosure. 

Further,  the  parties  agreed  to  entry  of  judgment  by  the  Court 
pursuant  to  the  terms  of  the  Agreement,  and  agreed  that  this 
Court  would  retain  continuing  jurisdiction  to  enforce  the  terms 
of  the  Agreement. 

Armstrong  has  recently  embarked  on  a  blatant  course 
of  deliberate  violation  of  these  key  terms  of  his  agreement.  He 
has  provided  aid  to  adverse  litigants  Vicki  Aznaran,  Richard 
Aznaran  and  Joseph  Yanny,  providing  them  with  paralegal 
services,  unsubpoenaed  testimony  in  the  form  of  declarations, 
and  even  the  provision  of  a  copy  of  the  settlement  agreement, 
and  a  copy  of  a  document  from  the  files  of  this  case  as 
attachments  for  declarations  which  were  then  filed  in  their 
cases  for  use  against  the  Church  Parties.  Further,  the  extent 
of  Armstrong's  violations  and  their  continuing  nature  make  it 
plain  that  nothing  short  of  an  order  of  this  Court  is  likely  to 
stop  Armstrong  from  continuing  to  foment  discord  and  litigation 
by  others  against  the  Church  Parties,  in  direct  violation  of  his 
Agreement.  The  Church  Parties  therefore  request  that  this  Court 
enter  an  Order:  (1)  enjoining  Armstrong  from  any  further 
violations  of  any  of  the  provisions  of  the  Agreement;  and  (2) 
awardinc  the  Church  Parties  damages  in  the  amount  of  One  Hundred 
Thousand  (100,000)  Dollars,  as  liquidated  damages  for  each  of 
the  breaches  of  the  disclosure  provisions  documented  below. 
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PROCEDURAL  HISTORY 

This  litigation  was  settled  in  December,  1986  through  a  16 
page  settlement  agreement,  containing  numerous  provisions  which 
were  designed  to  protect  the  post-settlement  rights  and 
interests  of  the  parties,  and  of  the  third-party  beneficiaries 
to  the  Agreement. -3=/  Mr.  Armstrong  received  a  portion 
of  a  total  settlement  paid  to  his  attorney,  Michael 
Flynn,  in  block  settlement  concerning  all  of  Mr.  Flynn's 
clients  who  were  in  litigation  with  any  Church  of  Scientology  or 
related  entity.  The  exact  amount  of  the  portion  of  the 
settlement  which  Mr.  Armstrong  received  was  maintained  as 
confidential  between  Mr.  Flynn  and  Mr.  Armstrong. 


The  s ignator ies  to  the  Agreement  were  Gerald  Armstrong  and 
the  Church  of  Scientology  International,  by  its  president,  Heber 
Jentzsch.  [Ex.  A  at  16].  Mr.  Armstrong's  signature  was 
witnessed  by  Jo  Ann  Richardson  and  Michael  Sutter,  and  the 
Agreement  was  signed  with  approval  as  to  form  and  content  by  Mr. 
Armstrong's  attorney,  Michael  Flynn.  [Id.,]  The  third-party 
beneficiaries  to  the  Agreement  were  named  in  paragraph  1  of  the 
Agreement  as  follows: 

"[T]he  officers,  agents,  representatives, 
employees,  volunteers,  directors,  successors, 
assigns  and  legal  counsel  of  CSI  as  well  as  the 
Church  of  Scientology  of  California,  its  officers, 
agents,  representatives,  employees,  volunteers, 
directors,  successors,  assigns  and  legal  counsel; 

Religious  Technology  Center,  its  officers,  agents, 
representatives,  employees,  volunteers,  directors, 
successors,  assigns  and  legal  counsel;  all 
Scientology  and  Scientology  affiliated  organizations 
and  entities  and  their  officers,  agents, 
representatives,  employees,  volunteers,  directors, 
successors,  assigns  and  legal  counsel;  Author 
Services,  Inc.,  its  officers,  agents, 
representatives,  employees,  volunteers,  directors, 
successors,  assigns  and  legal  counsel;  L.  Ron 
Hubbard,  his  heirs,  beneficiaries.  Estate  and  its 
executor;  Author's  Family  Trust,  its  beneficiaries 
and  its  trustee;  and  Mary  Sue  Hubbard.  ..." 
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As  part  of  the  block  settlement  of  all  of  the  Flynn  cases, 
the  Church  parties  sought  to  obtain  peace,  and  an  end  to  an  era 
of  nationwide  litigation.  In  consequence,  the  Church  parties 
bargained  for  and  obtained  agreements  from  Mr.  Armstrong  to 
provisions  designed  to  ensure  that  his  outspoken  enmity  for  the 
Church  parties  would  not  revive  once  his  settlement  proceeds  had 
all  been  spent.  Specifically,  Mr.  Armstrong,  with  and  upon  the 
advice  of  his  counsel,  agreed  to  the  following  provisions  in  the 
Agreement : 

[Armstrong]  agrees  not  to  testify  or  otherwise 
participate  in  any  other  judicial,  administrative  or 
legislative  proceeding  adverse  to  Scientology  or  any 
of  the  Scientology  churches,  individuals  or  entities 
listed  in  Paragraph  1  above  unless  compelled  to  do 
so  by  lawful  subpoena  or  other  process.  [Armstrong] 
shall  not  make  himself  amenable  to  service  of  any 
such  subpoena  in  a  manner  which  invalidates  the 
intent  of  this  provision.  Unless  required  to  do  so 
by  such  subpoena,  [Armstrong]  agrees  not  to  discuss 
this  litigation  or  his  experiences  with  and 
knowledge  of  the  Church  with  anyone  other  than 
members  of  his  immediate  family.  As  provided 
hereinafter  in  Paragraph  18(d),  the  contents  of  this 
Agreement  may  not  be  disclosed. 

Exhibit  A,  Paragraph  7(H). 

[Armstrong]  agrees  that  he  will  not  voluntarily 
assist  or  cooperate  with  any  person  adverse  to 
Scientology  in  any  proceeding  against  any  of  the 
[Church  Parties] .  ... 

Exhibit  A,  Paragraph  7(G). 

[Armstrong]  agrees  that  he  will  not  assist _ or 
advise  anyone,  including  individuals,  partnerships, 
associations,  corporations  or  governmental  agencies 
contemplating  any  claim  or  engaged  in  litigation  or 
involved  in  or  contemplating  any  activity  adverse  to 
the  interests  of  [the  Church  Parties] . 

Exhibit  A,  Paragraph  10. 

[Armstrong]  agrees  that  he  will  maintain _ strict 
confidentiality  and  silence  with  respect  to  his 
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experiences  with  the  Church  of  Scientology  and  any 
knowledge  or  information  he  may  have  concerning  the 
Church  of  Scientology,  L.  Ron  Hubbard,  or  any. of 
the  organizations,  individuals  and  entities  listed 
in  Paragraph  1  above.  [Armstrong]  expressly 
understands  that  the  non-disclosure  provisions  of 
this  subparagraph  shall  apply,  inter  alia,  but  not 
be  limited,  to  the  contents  or  substance  of  his 
complaint  on  file  in  [this  action]  or  any  documents 
as  defined  in  Appendix  "A"  to  this  Agreement  .... 
[Armstrong]  agrees  that  if  the  terms  of  this 
paragraph  are  breached  by  him,  that  CSI  and  the 
other  [Church  Parties]  would  be  entitled  to 
liquidated  damages  in  the  amount  of  $50,000  for  each 
such  breach.  All  monies  received  to  induce  or  in 
payment  for  a  breach  of  this  Agreement,  or  any  part 
thereof,  shall  be  held  in  a  constructive  trust 
pending  the  outcome  of  any  litigation  over  said 
breach.  The  amount  of  liquidated  damages  herein  is 
an  estimate  of  the  damages  that  each  party  would 
suffer  in  the  event  this  Agreement  is  breached.  The 
reasonableness  of  the  amount  of  such  damages  are 
hereto  acknowledged  by  [Armstrong] . 

Exhibit  A,  Paragraph  7(D). 

The  parties  hereto  and  their  respective 
attorneys  each  agree  not  to  disclose  the  contents  of 
this  executed  Agreement.  Nothing  herein  shall  be 
construed  to  prevent  any  party  hereto  or  his. 
respective  attorney  from  stating  that  this  civil 
action  has  been  settled  in  its  entirety. 

Exhibit  A,  Paragraph  18(D) 

In  addition  to  all  of  these  substantive  provisions,  the 
parties  agreed  that  this  Court  would  retain  jurisdiction  over 
the  matter  for  enforcement  purposes  as  follows: 

Notwithstanding  the  dismissal  of  the  lawsuit 
pursuant  to  Paragraph  4  of  this  Agreement,  the 
parties  hereto  agree  that  the  Los  Angeles  Superior 
Court  shall  retain  jurisdiction  to  enforce  the  terms 
of  this  Agreement.  The  Agreement  may.be  enforced  by 
any  legal  or  equitable  remedy,  including  but. not 
limited  to  injunctive  relief  or  declaratory  judgment 
where  appropriate.  In  the  event  any  party  to  this 
Agreement  institutes  any  action  to  preserve,  to 
protect  or  to  enforce  any  right  or  benefit  created 
hereunder,  the  prevailing  party  in  any  such  action 
shall  be  entitled  to  the  costs  of  suit  and 
reasonable  attorney's  fees. 

Exhibit  A,  Paragraph  20. 
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As  demonstrated  below,  Armstrong  has,  beginning  in  June, 
1991  and  continuing  until  the  present,  violated  each  of  the 
provisions  of  the  Agreement  listed  above.  Because  his  conduct 
demonstrates  not  an  isolated  incident,  but  a  self "confessed 
desire  to  repeat  this  misconduct  over  and  over,  the  Church 
Parties  seek  injunctive  relief  as  well  as  the  liquidated  damages 
to  which  they  are  entitled. 

III. 

ARMSTRONG  HAS  VIOLATED  THE  SETTLEMENT  AGREEMENT 

A.  Armstrong  Violated  the  Agreement  By  Providing  Aid  to 

Anti-Church  Litigants  Vicki  and  Richard  Aznaran  Through 
His  Employment  Bv  Joseph  A.  Yanny  as  a  Paralegal 

Vicki  and  Richard  Aznaran  ("the  Aznarans")  are  former 
Church  members  currently  engaged  in  litigation  against,  inter 

alia .  RTC  and  CSI,  in  the  case  of  Vicki  J.  Aznaran, _ et  aL 

v.  Church  of  Scientology  of  California,  et  al. ,  United  States 
District  Court  for  the  Central  District  of  California,  Case  No. 
CV  88-1786  JMI  (Ex) .  In  June,  1991,  the  Aznarans  discharged 
their  attorney,  Ford  Greene,  and  retained  attorney  Joseph  A. 
Yanny  to  represent  them.  [Exs.  B,  C,  D,  E,  Substitutions  of 
Attorney. 

During  his  time  as  the  Aznarans'  counsel,  Yanny  hired 

Gerald  Armstrong,  in  Yanny 's  own  words,  "as  a  paralegal  to  help 

[Yanny]  on  the  Aznaran  case."  [Ex.  F,  Transcript  of 

Proceedings  in  Religious  Technology  Center  et  al. — v_. — Joseph 

A.  Yannv.  et  al . .  LASC  No.  BC  033035  ("RTC  v.  Yanny"),  p. 

2~[  Yanny  is  former  counsel  for  Church  Parties,  and  his 
substitution  into  the  case  was  later  vacated  by  the  Court  sua 
sppnte,  the  Court  noting  that  Yanny ' s  retention  as  the 
Aznarans'  counsel  was  "highly  prejudicial"  to  CSI  and  RTC.  [Ex. 
Q,  Order  of  July  24,  1991.] 
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25] .  In  a  holographic  declaration  supplied  by  Armstrong  to 
Yanny,  Armstrong  admitted  that  Yanny  called  him  on  July  10, 

1991,  and  asked  for  Armstrong's  help  in  Yanny' s  proposed 
representation  of  the  Aznarans  [Ex.  G,  Declaration  of  Gerald 
Armstrong  of  July  19,  1991,  para.  2];  that  Armstrong  agreed  to 
help  Yanny  with  the  Aznaran  case,  and  that  he  would  travel  to 
Los  Angeles  for  that  express  purpose  on  July  12,  1991  [Ids., 
para.  3];  and  that  Armstrong  asked  Yanny  to  pay  him  $500  for 
his  services.  fid. ,  para.  3.]  Armstrong  admits  that  he  did 
travel  to  Los  Angeles,  did  stay  with  Yanny  on  July  15  and  16, 
and  wrote  a  declaration  for  Yanny  and  the  Aznarans.  [IcL, 
para.  4.]  In  a  declaration  dated  July  31,  1991,  as  well  as  in 
open  Court,  Yanny  admitted  that  he  has  hired  Armstrong  to  act 
for  him  as  a  paralegal,  in  litigation  against  CSI  and  RTC.  [Ex. 
H,  Declaration  of  Joseph  A.  Yanny,  July  31,  1991,  para.  4, 

and  Ex.  F,  supra. ] 

Armstrong's  acceptance  of  this  employment  from  Yanny  to 
work  on  the  Aznarans'  litigation  is  a  direct  violation  of 
Paragraphs  10  and  7(G)  of  the  Agreement,  see  pages  4-5,  supra. 
These  paragraphs  prohibit  Armstrong  from  providing  aid  or  advice 
to  anyone  engaged  in  or  contemplating  litigation  which  is 
adverse  to  the  Church  Parties.  [Ex.  A,  paras.  7(g),  10.]  The 
Aznarans  are  directly  engaged  in  litigation  with  RTC  and  CSI, 
and  Armstrong  has  provided  aid  to  them  by  acting  as  Yanny ' s 
paralegal  on  their  case.  There  could  not  be  a  clearer  example 
of  conduct  which  violates  the  letter  and  the  intent  of  the 
Agreement.  The  only  explanation,  justification  or  excuse  which 
Armstrong  has  offered  for  this  conduct  is  that,  "It  is  not  only 
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the  right  of  all  men  to  respond  to  requests  for  help,  it  is  our 
essence.  If  I  was  induced,  therefore,  to  help  Mr.  Yanny,  or 
anyone  else,  it  was  our  Creator  who  induced  me."  [Ex.  G,  para. 
6.]  However,  Armstrong  has  no  "right,"  God-given  or  otherwise, 
to  provide  aid  to  those  whom  he  has  expressly  promised  not  to 
aid  pursuant  to  a  valid  contractual  agreement. 


B.  Armstrong  Also  Violated  the  Agreement  By  Aiding 
Yannv  in  Litigation  Against  the  Church  Parties. 

After  Yanny  entered  his  appearance  in  the  Aznarans 1  case, 
and  indicated  to  Church  counsel  that  he  represented  Gerald 
Armstrong  as  well,  the  Church  Parties  brought  suit  against  Yanny 
in  Los  Angeles  Superior  Court,  in  the  case  of  RTC  v.  Yanny, 
supra.  In  that  action,  the  Church  Parties  sought  and  obtained 
a  Temporary  Restraining  Order  and  a  Preliminary  Injunction 
against  Yanny  [Ex.  I,  Ex.  J] ,  which  prohibit  Yanny  from 
aiding,  advising  or  representing,  directly  or  indirectly,  the 
Aznarans  or  Armstrong,  on  any  matters  relating  to  the  Church 
Parties . 

At  the  hearings  before  the  Court  on  the  TRO  and  on  the 
injunction,  Yanny  filed  two  declarations  prepared  and 
executed  by  Gerald  Armstrong  on  July  16,  1991.  [Exs.  K  and _ 

L. ]  Armstrong  also  asserts  knowledge  concerning  settlements, 
including  his  own  which  he  purportedly  gleaned  by  working  as  a 
paralegal  for  yet  another  law  firm,  Flynn,  Joyce  and  Sheridan 
[Ex.  K,  para.  2-5].  The  declarations  were  offered  by  Yanny 
as  part  of  Yanny' s  defense,  which  was  ultimately  rejected  by  the 
Court  when  it  issued  its  injunction.  [Ex.  F  at  31-34.] 

Just  as  in  the  Aznarans'  case,  this  aid  provided  by 
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Armstrong  to  Yanny,  a  litigant  against  the  Church  parties,  was  a 
direct  violation  of  paragraphs  10  and  7(G)  of  the  Agreement. 
Moreover,  Armstrong  attached  as  an  exhibit  to  one  of  the 
declarations,  Ex.  K,  a  copy  of  the  Agreement,  the  terms  of 
which  he  had  agreed  to  keep  confidential.  [Ex.  A,  para. 

18(d).]  This  disclosure  of  the  terms  of  the  Agreement  is 
a  violation  of  the  non-disclosure  agreement,  requiring  that 
Armstrong  be  assessed  $50,000  as  liquidated  damages.  [Ex.  A, 
para .  7 (H) . ] 

C.  Armstrong  Violated  the  Agreement  By  Helping 
Ford  Greene  With  the  Aznaran  Case 

1 .  Armstrong  is  Providing  Paralegal  Services  to  Greene 

Contrary  to  the  persona  of  a  "fearful"  litigant  Armstrong 
attempts  to  create  in  his  litigation,  Armstrong  is  brazenly  and 
openly  assisting  adverse  litigants  and  bragging  about  it  to  the 
Church  Parties'  counsel  and  staff.  After  Yanny' s  substitution 
into  the  Aznarans'  case  was  summarily  vacated,  Ford  Greene  was 
reinstated  as  the  Aznarans'  counsel  of  record.  In  a  letter  to 
the  Church  Parties'  counsel  dated  August  21,  1991,  Armstrong 
admitted  that  he  had  been  working  at  Greene's  office  with  Greene 
on  the  Aznarans'  case,  helping  him  to  prepare  responses  to 
summary  judgment  motions  filed  in  that  case.  [Ex.  M,  p.  2.] 

Both  Armstrong  and  Greene  have  freely  admitted  in  sworn 
declarations  that  Greene  is  presently  employing  Armstrong  as 
a  paralegal  in  the  Armstrong  case.  Armstrong  himself 
describes  these  activities  as  follows: 
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My  help  to  Ford  Greene  in  all  of  the  papers 
recently  filed  has  been  in  proofreading, _ 
copying,  collating,  hole-punching,  stapling, 
stamping,  packaging,  labeling,  air  freighting  and 
mailing.  Mr.  Greene  and  I  have  had  several 
conversations  during  this  period,  some  of  which 
certainly  concerned  the  litigation. 

[Ex.  N,  Declaration  of  Gerald  Armstrong  (minus  exhibits)  at 

para.  18].  See  also,  Ex.  0,  Declaration  of  Ford  Greene,  para. 

7 . 

This  conduct,  like  Armstrong's  aid  to  Yanny  in  the 
Aznaran  case,  is  a  continuing  violation  of  paragraphs  10  and 
7(G)  of  the  Agreement.  Again,  the  conduct  is  repeated  and 
aggravated,  and  shows  no  sign  of  abating  absent  Court  order. 
Armstrong  can,  and  must,  be  enjoined  from  continuing  to  provide 
aid  to  the  Aznarans,  via  Ford  Greene's  office,  or  in  any  other 
capacity. 

2.  Armstrong  Has  Provided  a  Declaration  to  the  Aznarans, 
Which  They  Have  Filed  in  Federal  Court, 

Which  Violates  the  Non-Disclosure  Provisions 
of  the  Agreement 

In  addition  to  the  paralegal  services  Armstrong  claims  he 
provided  to  the  Aznarans,  Armstrong  also  provided  the  Aznarans 
with  a  declaration,  dated  August  26,  1991,  and  filed  in  that 
case.  [Ex.  P]  In  that  declaration,  Armstrong  describes  some 
of  his  experiences  with  and  concerning  the  Church  Parties,  in 
direct  violation  of  paragraphs  7(H),  7(G)  and  10  of  the 
Agreement,  and  purports  to  authenticate  copies  of  documents 
whose  contents  he  agreed,  in  paragraph  10  of  the  Agreement, 
never  to  reveal.  [Id^,  Exhibits  1  and  2]. 

In  Paragraph  7(H)  of  the  Agreement,  Armstrong  expressly 


agreed  that,  in  the  event  that  he  did  exactly  what  he  has  done 
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revealed  to  third  parties  his  experiences  and  documents  —  that 
he  would  pay  to  the  Church  Parties  $50,000  for  each  such 
violation  as  liquidated  damaged.  The  provision  provides,  in 
relevant  part, 

[Armstrong]  agrees  that  he  will  maintain  strict 
confidentiality  and  silence  with  respect  to  his 
experiences  with  the  Church  of  Scientology  and  any 
knowledge  or  information  he  may  have  concerning  the 
Church  of  Scientology,  L.  Ron  Hubbard,  or  any  of 
the  organizations,  individuals  and  entities  listed 
in  Paragraph  1  above.  [Armstrong]  expressly 
understands  that  the  non-disclosure  provisions  of 
this  subparagraph  shall  apply,  inter  alia,  but  not 
be  limited,  to  the  contents  or  substance  of  his 
complaint  on  file  in  [this  action]  or  any  documents 
as  defined  in  Appendix  "A"  to  this  Agreement  .... 
[Armstrong]  agrees  that  if  the  terms  of  this 
paragraph  are  breached  by  him,  that  CSI  and  the 
other  [Church  Parties]  would  be  entitled  to 
liquidated  damages  in  the  amount  of  $50,000  for  each 
such  breach. 

Exhibit  P  establishes  unequivocally  that  Armstrong  has 
breached  this  paragraph  of  the  Agreement  in  the  manner 
described.  He  must  be  ordered  to  pay  to  the  Church  Parties 
$50,000  in  liquidated  damages  for  this  breach. 

IV 

THE  CHURCH  PARTIES  ARE  ENTITLED  TO  THE  RELIEF  REQUESTED 

When  the  parties  have  agreed  upon  the  material  terms  of  a 
settlement,  "the  agreement  must  be  enforced  by  the  Court." 
Greyhound  Lines.  Inc,  v.  Superior  Court  (1980)  98  Cal.App.3d 

604,  608,  159  Cal.Rptr.  657,  660;  see  also ,  C.C.P.  § 

664.6.  Here,  the  settlement  of  this  case  was  entered  by  this 
Court  as  a  final  judgment.  [Ex.  Q.]  Not  only  did  the 
parties  agree  that  this  Court  would  retain  jurisdiction  to 
Qiifoi^ce  the  terms  of  the  settlement  agreement  [Ex.  A,  para. 
20],  but  this  Court  has  the  inherent  power  as  well  to  compel 
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obedience  to  its  judgments  and  oversee  and  enforce  execution  of 
its  decrees.  C.C.P.  §  128(4);  Brown  v.  Brown  (1971)  22 
Cal . App. 3d  82,  84,  99  Cal.Rptr.  311,  312. 

Armstrong  received  from  CSI  the  full  benefit  of  his 
bargain,  and  acknowledges,  in  the  Agreement,  receipt  of  payment 
in  full  by  CSI.  [Ex.  A,  para.  3,  page  4.]  His  current  series 
of  violations  of  the  Agreement  are  intentional,  willful,  and 
made  with  full  knowledge  that  they  are  violations  of  that 
Agreement.  The  Church  Parties  are  entitled  to  receive  the 
benefit  of  their  bargain,  and  obtain  from  this  Court  full 
enforcement  of  the  settlement  provisions. 

This  is  not  the  first  instance  in  which  the  Church  Parties 
j-^gye  hgcl  to  resort  to  legal  action  in  which  to  obtain  the 
benefits  of  a  settlement  agreement  reached  with  a  former 
anti-Church  litigant.  In  two  recent  actions,  the  Eleventh 
Circuit  Court  of  Appeals  upheld  the  Church  Parties'  efforts  to 
enforce  similar  settlements. 

First,  in  Wakefield  v.  Church  of  Scientology  of 

California  (11th  Cir.  1991)  _  F.2d  _  (Slip.  Op.,  Exhibit 

R  hereto) ,  CSC  sought  successfully  to  enforce  a  settlement 
agreement  containing  terms  substantially  similar  to  those  which 
Armstrong  has  violated  here.  In  Wakefield,  as  here; 

The  district  court  approved  the  settlement 
agreement,  sealed  the  court  files,  and  dismissed  the 
case  with  prejudice.  The  dismissal  order 
specifically  gave  the  court  jurisdiction  to  enforce 
the  settlement  terms.  Nonetheless,  Wakefield 
publicly  violated  the  settlement  agreement's 
confidentiality  provisions. 

Ex.  R  at  4626. 

CSC  moved  to  enforce  the  provisions  of  the  settlement 
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agreement,  and  the  district  court  ordered  hearings  before  the 
magistrate  judge.  Id.  The  magistrate  judge  concluded  that 
Wakefield  had  violated  the  agreement.  The  district  court 
adopted  that  magistrate  judge's  findings,  and  issued  a 
preliminary  and  permanent  injunction  prohibiting  Wakefield  from 
violating  her  agreement.  Id.  When  Wakefield  violated  the 
injunction,  again  making  media  appearances,  CSC  sought  an  order 
to  show  cause  why  Wakefield  should  not  be  held  in  contempt.  At 
an  in  camera  proceeding,  the  magistrate  judge  found  that 
Wakefield  had  willfully  violated  the  injunction,  and  recommended 
that  the  case  be  referred  to  the  United  States  Attorney's  office 
for  criminal  contempt  proceedings.  Id. ,  at  4628.  The 
district  court  has  not  yet  issued  a  final  order  on  the  contempt 
proceedings . 

Although  the  district  court's  issuance  of  the  injunction  in 
Wakefield  was  not  at  issue  in  the  Eleventh  Circuit  proceedings 
(which  were  an  unsuccessful  challenge  by  several  newspapers  to 
gain  access  to  the  closed  proceedings) ,  the  Eleventh  Circuit 
described  in  its  opinion,  "Wakefield's  constant  disregard  and 
misuse  of  the  judicial  process,"  suggesting  approval  Oi  the 
district  court's  actions.  Id .  at  4630. 

Similarly,  in  McLean  v.  Church  of  Scientology  of 
California,  _  F.2d  _  No.  89-3505  (11th  Cir.  1991) 

(Exhibit  S) ,  plaintiff  McLean  also  entered  into  a  settlement 
agreement  containing  confidentiality  provisions  requiring  her 
to  return  documents  to  defendant  Church  and  prohibiting  her 
from  discussing  the  litigation  with  anyone  outside  her 
immediate  family.  Id.  at  2.  By  her  own  testimony  plaintiff 
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admitted  to  reacquiring  certain  documents  and  using  them  to 
"counsel"  Church  members.  She  further  admitted  to  discussing 
certain  aspects  of  the  suit  with  people  outside  her  immediate 
family.  Id.  at  3 .  As  a  result,  the  appellate  court  affirmed 
the  district  court  order  permanently  enjoining  McLean  from 
disclosing  any  information  about  her  lawsuit  and  the  resulting 
Settlement  Agreement  entered  into  between  the  parties.  Id,,  at  6. 

Just  as  the  district  courts  in  Wakefield  and  McLean 
found  it  necessary  to  issue  an  injunction  to  enforce  the 
agreement  of  the  parties  reached  in  that  case,  so  must  the 
Court  herein  enjoin  Armstrong  from  further  breaches. 

Armstrong's  conduct  is  blatant  and  obviously  willful;  he  has 
improperly  helped  lawyer  after  lawyer,  and  filed  declaration 
after  declaration  which  contain  improper  disclosures.  Further, 
because  Armstrong  agreed  to  pay  liquidated  damages  for  his 
breaches,  he  must  be  ordered  to  pay  the  damages  now  owing  to 
the  Church  Parties  in  the  amount  of  $100,000. 

V. 

CONCLUSION 

This  case  was  settled  in  1986,  and  crossclaimant  Armstrong 
agreed  at  that  time  to  settlement  provisions  which  were  designed 
and  intended  to  protect  the  Church  Parties  from  conduct  on  the 
part  of  Armstrong  designed  to  induce,  foster  and  encourage  other 
litigation  against  the  Church  Parties.  The  Church  Parties 
sought  peace;  that  is  what  they  bargained  for,  that  is  wha^  they 
paid  a  settlement  for,  and  that  is  what  Armstrong  agreed  to 
provide.  Now,  however,  almost  five  years  later,  Armstrong  has 
embarked  on  a  series  of  activities  in  deliberate  breach  of  his 
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Agreement;  activities  which  are  intentional,  willful  and  fully 
intended  to  cause  as  much  harm  and  dissension  in  on-going 
litigation  as  possible. 

This  Court  has  continuing  jurisdiction  to  enforce  the  terms 
of  the  Agreement,  and  it  must  act  now,  before  the  rights  of  the 
Church  Parties  have  been  completely  destroyed  by  Armstrong's 
improper  conduct.  Armstrong  must  be  enjoined  immediately  from 
committing  any  further  breaches  of  the  settlement  agreement,  and 
he  must  be  ordered  to  pay  $100,000  in  liquidated  damages  to  the 
Church  Parties  forthwith. 

Dated:  October  3,  1991  Respectfully  submitted, 


,n 


William  t.~  drescher 


Attorney  for  Cross-Defendant 
RELIGIOUS  TECHNOLOGY  CENTER 


Eric  M.  Lieberman 
RABINOWITZ,  BOUDIN,  STANDARD, 
KRINSKY  &  LIEBERMAN,  P.C. 

Attorneys  for  Plaintiff  and 
Cross-Defendant  CHURCH  OF 
SCIENTOLOGY  OF  CALIFORNIA 


Kendrick  L.  Moxon 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd. ,  Suite  2000,  Hollywood,  California  90028. 

On  October  3,  1991,  I  caused  to  be  served  the  foregoing 

document  described  as  NOTICE  OF  MOTION  AND  MOTION  TO  ENFORCE 

SETTLEMENT  AGREEMENT;  FOR  LIQUIDATED  DAMAGES  AND  TO  ENJOIN 

FUTURE  VIOLATIONS  [FITTED  UNDER  SEAL]  on  interested  parties  in 

this  action  as  below: 

Gerald  Armstrong 

P.O.  Box  751 

San  Anselmo,  CA  94960 

Gerald  Armstrong 

707  Fawn  Drive 

Sleepy  Hollow,  CA  94960 

If  hand  service  is  indicated,  I  caused  the  above- 
referenced  paper  to  be  served  by  hand,  otherwise  I  caused  such 
envelopes  with  postage  thereon  fully  prepaid  to  be  placed  in 
the  United  States  mail  at  Hollywood,  California. 

Executed  on  October  3,  1991,  at  Hollywood,  California. 
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SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 

DEPARTMENT  NO.  56  .  HON.  BRUCE  R.  GEERNAERT,  JUDGE 


CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  ) 

) 

PLAINTIFF,  ) 

) 

VS*  )  CASE  NO.  C  i+20  153 

) 

GERALD  ARMSTRONG,  ) 

>  RECEIVED 

DEFENDANT.  ) 

_ l  JAN  3  1  1992 

HUB  LAW  OFFICES 


REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 
MONDAY,  DECEMBER  23,  1991 


APPPEARANCES : 


(SEE  APPEARANCE  PAGE.) 


[copy | 


HERBERT  CANNON,  CSR  NO.  1923 
OFFICIAL  REPORTER 
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APPEARANCES : 


L. 


FOR  THE  PLAINTIFF: 


FOR  THE  DEFENDANT: 


MICHAEL  LEE  HERTZBERG,  ESQ. 
740  BROADWAY,  FIFTH  FLOOR 
NEW  YORK,  NEW  YORK  10009 

WLL1AM  T.  DRESCHER,  ESQ. 
23679  CALABASAS  ROAD 
SUITE  388 

CALABASAS,  CA.  91302 


TOBY  PLEVIN,  ESQ. 

10700  SANTA  MONICA  BLVD. 
SUITE  4-300 


OS  ANGELES, 

o 

> 

90025 

OSEPH  A.  YANNY, 

ESQ. 

925  CENTURY 

BOUL 

EVARD 

UITE  1260 

OS  ANGELES, 

o 

> 

90067 
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LOS  ANGELES,  CALIFORNIA;  MONDAY,  DECEMBER  23,  1991;  10:30  A.M. 
DEPARTMENT  NO.  56  HON.  BRUCE  R.  GEERNAERT,  JUDGE 

APPEARANCES:  CSEE  TITLE  PAGE.) 

(HERBERT  CANNON,  OFFICIAL  REPORTER.) 

THE  COURT:  THE  CHURCH  OF  SCIENTOLOGY  VERSUS  ARMSTRONG. 

STATE  YOUR  APPEARANCES,  PLEASE. 

MR.  HERT2BERG:  MICHAEL  LEE  HERTZBERG,  H-E-R-T-Z-B-E-R-G, 
FOR  THE  MOVING  PARTY,  YOUR  HONOR. 

MR.  DRESCHER:  WILLIAM  DRESCHER,  D-R-E-S-C-H-E-R,  ALSO 
ON  BEHALF  OF  THE  MOVING  PARTY,  YOUR  HONOR. 

MS.  PLEVIN:  TOBY  L.  PLEVIN  FOR  GERALD  ARMSTRONG,  YOUR 

HONOR . 

MR.  YANNY:  JOSEPH  YANNY,  INTERVENOR  OR  PROPOSED 
I NTERVENOR . 

JUST  AS  A  MATTER  OF  COURTESY,  MR.  HERTZBERG 
DROPPED  THAT  IN  THE  AISLEWAY. 

MR.  HERTZBERG:  IT  WAS  A  PIECE  OF  PAPER  THAT  WAS  THROWN 

AT  ME  . 

I  AM  CONCENTRATING  ON  THIS  ORAL  ARGUMENT,  YOUR 
HONOR.  THIS  IS  NOT  -- 

THE  COURT:  DO  YOU  KNOW  WHAT  IT  IS? 

MR.  HERTZBERG:  NO,  YOUR  HONOR. 

I  DO  KNOW  WHEN  I  WENT  TO  READ  THE  CALENDAR  ON 
THE  HALLWAY  A  GENTLEMAN  APPROACHED  ME  AND  SAID  HE  HAD  SOME¬ 
THING  FOR  ME. 

MR.  YANNY:  IT  IS  A  DEPOSITION  SUBPOENA,  YOUR  HONOR. 

MR.  HERTZBERG:  LET  ME  FINISH. 
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_ 

1  HAVE  LOOKED  AT  THE  CALENDAR  -- 
THE  COURT:  THIS  IS  A  MATTER  IN  WHICH  WE  HAVE  GOT 

PLENTY  TO  DO.  AND  I  DON'T  HAVE  TIME  TO  BE  RECORDING  THINGS 
LIKE  THAT. 

NOW ,  WE  HAVE  TWO  MOTIONS  HERE  THIS  MORNING. 

ONE  IS  A  MOTION  OF  PLAINTIFF  AND  CROSS¬ 
DEFENDANT  TO  ENFORCE  SETTLEMENT  AGREEMENT  FOR  LIQUIDATED 
DAMAGES  AND  TO  ENJOIN  FUTURE  VIOLATIONS  AND  THE  OTHER  IS  A 
MOTION  BY  YANNY  FOR  LEAVE  TO  INTERVENE  IN  THIS  ACTION. 

MR.  YANNY:  AND  FOR  ACCESS  TO  THE  FILES,  YOUR  HONOR. 
THE  COURT:  ALL  RIGHT.  NOW,  I  THINK  IT  MIGHT  BE  HELP¬ 

FUL,  HAVING  READ  THROUGH  THIS,  I  THINK  I  --  WHAT  I  WOULD 
LIKE  TO  DO  IS  MAKE  A  GENERAL  STATEMENT  THAT  RELATES  TO  BOTH 
OF  THESE  MOTIONS  AND  RELATES  TO  THIS  CASE  AND  THE  STATUS  OF 
IT  AT  THIS  TIME.  BUT  THESE  ARE  GENERAL  COMMENTS  WHICH  ARE 
NOT  DISPOSITIVE  HERE  AT  ALL. 

I  THINK  WE  NEED  TO  GET  THE  OVERALL  STRUCTURE 
OF  WHERE  WE  ARE  BECAUSE  THIS  IS  NOT  UNIQUE  TO  BE  IN  THIS 
SITUATION  WHERE  YOU  HAVE  A  SETTLEMENT  AND  THEN  YOU  HAVE 
LATER  PROCEEDINGS  COMING  UP.  SO  LET  ME  SAY  THAT  IN  MY 
EXPERIENCE  THE  FOLLOWING  CIRCUMSTANCES  ALSO  PREVAIL,  THAT 
IS,  YOU  HAVE  A  CONTRACT  ENTERED  INTO  BY  PARTIES.  I  AM 
GOING  TO  BE  REAL  BASIC;  NOT  QUITE  HOW  YOU  CREATE  A  CONTRACT, 
BUT  I  GUESS  --  AND  I  AM  NOT  GOING  TO  DO  THIS  OFTEN,  I  HOPE, 
BUT  I  AM  REMINDED  OF  A  STORY  WHEN  I  WAS  A  YOUNG  LAWYER, 
JUSTICE  PETERS  WAS  ON  THE  SUPREME  COURT;  3ECAUSE  HE  WAS  ONE 
TO  ALWAYS  GET  RIGHT  DOWN  TO  BASICS,  A  LAWYER  APPEARED  AND 
SAID,  "THIS  IS  A  CASE  INVOLVING  A  CONTRACT.  AND  YOU  KNOW, 
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JUSTICES,  A  CONTRACT  IS  FORMED  BY  AN  OFFER  AND  ACCEPTANCE." 
AND  EITHER  JUSTICE  PETERS  OR  SOMEBODY  ELSE  INTERRUPTED  AND 
SAID,  "JUST  A  MINUTE.  YOU  CAN  ASSUME  THAT  WE  UNDERSTAND 
THE  LAW  OF  CONTRACTS." 

AND  HE  SAID,  "WELL,  THAT  IS  THE  MISTAKE  I  MADE 

LAST  TIME." 

NOW,  THAT  IS  EITHER  A  TRUE  STORY  OR  ONE  THAT 
JUSTICE  PETERS  THOUGHT  MADE  A  POINT.  AND  I  AM  NOT  GOING 
QUITE  THAT  FAR,  BUT  HERE  IS  THE  SITUATION:  UNDER  THE  LAW 

PARTIES  CAN  ENTER  INTO  CONTRACTS.  AND  THEY  ARE  CONTRACTS. 

THEY  ARE  NOT  ORDERS  OF  COURT.  SOME  CONTRACTS  FALL  UNDER 
664.4  WHICH  SAYS,  "THE  PARTIES  TO  PENDING  LITIGATION 
STIPULATE  IN  WRITING  OR  ORALLY  BEFORE  THE  COURT  FOR  SETTLE¬ 
MENT  OF  THE  CASE  OR  PART  THEREOF  THE  COURT,  UPON  MOTION, 

MAY  ENTER  JUDGMENT  PURSUANT  TO  THE  TERMS  OF  THE  SETTLEMENT.” 

NOW,  THE  CASES  UNDER  THAT  CODE  SECTION  GENERALLY 
RELATE  TO  THE  AGREEMENT  HAVING  BEEN  MADE  EITHER  WITH  OR 
WITHOUT  SUPERVISION  OF  THE  COURT.  AND  THEN  S0ME30DY  ISN'T 
PAYING  THE  MONEY  OR  SOMEBODY  IS  PAYING  THE  MONEY  AND  THEY 
WON'T  GIVE  A  DISMISSAL  AND  IT  IS  TO  NOT  ENFORCE,  BUT  TO 
REQUIRE  PERFORMANCE  OF  IT;  IN  OTHER  WORDS,  TO  CONSUMMATE 
THE  SETTLEMENT.  BUT  THE  CODE  SECTION  IS  BROADER  THAN  THAT. 

AND  THAT  GETS  US  INTO  THESE  KINDS  OF  SITUATIONS. 

SOMETIMES  A  CONTRACT  IS  ENTERED  INTO  BY  PARTIES 
WITHOUT  THE  SUPERVISION  OF  THE  COURT;  IN  OTHER  WORDS,  THEY 
SIT  AROUND  IN  AN  OFFICE  OR  HOTEL  ROOM  OR  SOMEPLACE  AND  SAY 
IF  YOU  WILL  AGREE  TO  THIS,  I  WILL  AGREE  TO  THAT.  BUT  I  WILL 
ONLY  AGREE  TO  THAT  IF  YOU  AGREE  TO  THIS. 
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AND  THEY  DO  UP  A  CONTRACT  AND  IT  HAS  CERTAIN 
PROVISIONS  WHICH  REQUIRE  PARTIES  TO  DO  THINGS,  MAYBE  TO 
CONSULT,  TO  CONSUMMATE  THE  SETTLEMENT,  BUT  IN  SOME  CASES, 

TO  LAST  FOR  EVER.  AND  THEY  PUT  AT  THE  END  OF  THE  CONTRACT 
TWO  LITTLE  WORDS,  "SO  ORDERED."  AND  THEY  BRING  THAT  TO  A 

JUDGE . 

NOW,  JUDGES,  IN  MY  EXPERIENCE,  ARE  VERY 
CONCERNED  ABOUT  THIS  BECAUSE  IT  GETS  TRICKY.  IN  OTHER  WORDS, 
WHEN  YOU  SAY  "SO  ORDERED,"  ARE  YOU  ORDERING  WHAT  THEY  AGREE 
TO,  OR  ARE  YOU  ORDERING  SOME  PART  OF  THE  AGREEMENT  WHICH 
SAYS  IT  IS  TO  BE  AN  ORDER?  IT  IS  UNFAIR  A  LOT  OF  TIMES. 

SO  THE  COURT  HAS  ONE  OR  TWO  WAYS  TO  GO;  I 
WOULD  DD  IT  OR  NOT  DO  IT  AND  SAY  I'LL  ONLY  DO  IT  AFTER  WE 
GO  THROUGH  THE  AGREEMENT  AND  I  MAKE  SURE  THAT  THE  PROVISIONS 
THERE  THAT  YOU  INTEND  TO  BE  IN  ORDER  ARE  ORDERS  THAT  I  AM 
WILLING  TO  MAKE  BECAUSE  COURTS  ARE  CONSTRAINED  NOT  TO  MAKE 
ORDERS  THAT  ARE  AM3IGUOUS  OR  UNCERTAIN  OR  THAT  REQUIRE  AN 
UNDUE  AMOUNT  OF  COURT  SUPERVISION. 

YOU  KNOW,  WE  GET  INTO  THAT  WHEN  WE  ARE  SITTING 
IN  WRITS  AND  RECEIVERS.  YOU  CAN'T  ISSUE  EVERY  ORDER  SOMEBODY 
WANTS  YOU  TO  ISSUE  OR  YOU  ARE  GOING  TO  BE  RUNNING  PEOPLE'S 
BUSINESSES;  YOU'LL  BE  TAKING  CARE  OF  THEIR  HEDGES  BETWEEN 
THEIR  HOUSES;  SO  ORDERED. 

SURE,  A  SETTLEMENT  GETS  DONE,  BUT  THE 
SITUATION  FROM  THERE  ON  IS  A  LITTLE  UNCLEAR. 

NOW,  AS  MORE  CLOSELY  RELATED  HERE,  SOMETIMES 
CONTRACTS  CALL  FOR  CONFIDENTIALITY. 

NOW,  IF  A  CONTRACT  PROVIDES  THAT  IT  WILL  BE 
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MAINTAINED  IN  CONFIDENCE  BY  THE  PARTIES,  ENFORCEMENT  OFTEN¬ 
TIMES  BECOMES  A  PROBLEM  WHETHER  OR  NOT  IT  IS  SO  ORDERED. 

AND,  AGAIN,  COURTS  ARE  CAREFUL  HERE  FOR  THE  SAME  REASONS. 

YOU  CAN  HAVE  AN  AMBIGUITY;  WHAT  DOES  CONFIDENTIALITY  MEAN? 

TO  WHAT  EXTENT  IS  THE  COURT  GOING  TO  BE  INVOLVED  IN  SUPER¬ 
VISION? 

AND  YOU  ALSO  HAVE  PUBLIC  POLICY  AS  TO  PARTIES 
THAT  AREN’T  THERE  WHEN  THEY  MAKE  THE  AGREEMENT  AND  AREN'T 
THERE  WHEN  THE  COURT  MAKES  ITS  ORDER,  OBVIOUSLY,  AREN'T 
BOUND  BY  THE  AGREEMENT  AND  SHOULDN'T  BE  BOUND  BY  THE  COURT'S 
ORDER  IF  WE  ARE  GOING  TO  HAVE  DUE  PROCESS. 

IN  OTHER  WORDS,  PEOPLE  THAT  AREN'T  THERE 
CAN’T  BE  BOUND  IF  THEY  DON'T  HAVE  NOTICE. 

SO  NORMALLY,  IN  MY  EXPERIENCE,  AT  LEAST,  A 
COURT  WILL  ORDER  A  MATTER  CONFIDENTIAL  ONLY  UNTIL  FURTHER 
ORDER  OF  THE  COURT  UPON  APPLICATION  BY  ANY  LEGITIMATELY 
INTERESTED  THIRD  PARTY  THAT  ISN'T  A  PARTY  AT  THE  TIME  THE 
ORDER  IS  MADE  BECAUSE  THAT  IS  REQUIRED  BY  DUE  PROCESS. 

OFTENTIMES  THERE  ARE  A  LOT  OF  PEOPLE  THAT 
AREN'T  THERE  THAT  HAVE  A  LEGITIMATE  INTEREST  IN  WHETHER  OR 
NOT  THE  SPECIFIC  MATERIAL  WILL  CONTINUE  TO  BE  EXCLUDED  FROM 
THEIR  KNOWLEDGE;  THEREFORE,  IN  THE  NORMAL  CIRCUMSTANCE  ONCE 
AN  ORDER  IS  MADE  SEALING  A  FILE  OR  REQUIRING  THE  PARTIES 
TO  MAINTAIN  MATTERS  IN  CONFIDENCE,  IT  IS  SUBJECT  TO  A  LATER 
REVIEW  BY  THE  COURT  AT  THE  BEHEST  OF  SOME  LEGITIMATELY 
INTERESTED  THIRD  PARTY  WHICH  COULD  INCLUDE  THE  PUBLIC  MEDIA, 

A  LATER  LITIGATION  WITH  EITHER  OF  THE  PARTIES  OR  LATER 

! 

LITIGATION  BETWEEN  TWO  OTHER  PARTIES  WHERE  THE  INFORMATION 
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IS  IMPORTANT  TO  KNOW.  AND  YOU  CAN  REALLY  GO  ON  AD  INFINITUM 
AS  TO  THE  NUMBER  OF  PEOPLE  AND  THE  CATEGORY  OF  PEOPLE  THAT 
WOULD  HAVE  A  LEGITIMATE  INTEREST  IN  AT  LEAST  HAVING  A  COURT 
HEAR  THEM  AS  TO  WHETHER  OR  NOT  THE  "SO  ORDERED,"  THE  CONFI¬ 
DENTIALITY  SHOULD  BE  MAINTAINED. 

NOW,  THAT  IS  WHY  WHEN  I  READ  IT,  AND  YOU  HAVE 
CITED  IT  AGAIN,  THE  PORTION  OF  THE  OPINION  BY  THE  DIVISION 
III  OF  THE  SECOND  DISTRICT  COURT  OF  APPEAL  IN  THIS  CASE  OF 
JULY  29,  1991  WHERE  IT  SAYS,  "IN  OUR  CASE  CORYDON  INTERVENED 
IN  THE  ACTION  BETWEEN  PLAINTIFF  AND  ARMSTRONG  SEEKING 
ACCESS  TO  THE  FIELD  RECORD  FOR  THE  LIMITED  PURPOSE  OF 
PREPARING  HIS  OWN  CASES  INVOLVING  THE  CHURCH,  JUDGE  GEERNAERT 
ON  HIS  OWN  MOTION  VACATED  JUDGE  BRECKENR I DGE ' S  ORDER  SEALING 
THE  RECORD." 

AND  THIS  IS  THE  COMMENT  THAT  I  HAVE  TROUBLE 
UNDERSTANDING  THE  SIGNIFICANCE  OF. 

"  ...  THE  TIME  HAD  LONG  SINCE 
EXPIRED  FOR  RECONSIDERATION  OF  JUDGE  BRECKENR 1 DGE ' S 
ORDER,  CIVIL  CODE  SECTION  1008,  OR  RELIEF  THEREFROM 
PURSUANT  TO  CCP  437." 

NOW,  I'LL  STOP  THERE.  OBVIOUSLY  THE  PARTIES 
WOULD  BE  BARRED  UNDER  437.  BUT  WOULD  ANOTHER  LEGITIMATELY 
INTERESTED  PARTY  BE  PRECLUDED  FROM  GOING  TO  JUDGE  BRECKEN- 
R I DGE  IF  HE  WAS  SITTING  ON  THE  JUDGE  AND  SEEKING  A  CHANGE 
IN  HIS  ORDER  THAT  WAS  ENTERED  INTO  WITHOUT  ANY  HEARING  AND 
WITHOUT  ANY  NOTICE  TO  THIS  THIRD  PARTY?  I  DOUBT  IT. 

AND  THE  REASON  I'M  RAISING  THIS  IS  THE  MOVING 
PARTIES  SAY  THAT  THIS  LITTLE  PARAGRAPH  IS  THE  BASIS  FOR  ME 


(o 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

1 7 

1 8 

20 

21 

22 

23 

24 

25 

26 

27 

23 


7 


TO  PROCEED  BASED  ON  JUDGE  BRECKENR I DGE ' S  ORDERS,  AND  THAT 
IS  IN  QUOTES. 

NOW,  I  AM  GIVING  YOU  THIS  FOR  BACKGROUND  SO 
THAT  YOU  UNDERSTAND  WHERE  I  AM  COMING  FROM. 

1  GET  THIS  FILE  BECAUSE  I  AM  STILL  SITTING. 
IT  IS  MY  NUMBER. 

JUDGE  BRECKENRIDGE  IS  NOW  RETIRED  AND  HE  CAN'T 
DO  IT.  AND  I  FEEL  THAT  IF  I  HAD  MADE  THE  ORDER  I  WOULD  WANT 
TO  BE  IN  THE  POSITION  TO  ANALYZE  IT,  WHETHER  OR  NOT  THAT 
ORDER  THAT  WAS  MADE  FOR  THE  PARTIES  SHOULD  NOW  BE  ENFORCED 
AS  AGAINST  ANY  L  EG  I MATELY  INTERESTED  THIRD  PARTY.  AND  I 
THINK  THAT  IS  THE  SCOPE  OF  MY  JURISDICTION;  EVEN  THOUGH  IT 
COULD  BE  READ  AS  BEING  CONTRARY  TO  THE  PARTICULAR  PARAGRAPH 
THAT  I  HAVE  COMMENCED  READING  AND  WHICH  IS  REFERRED  TO  BY 
THE  MOVING  PARTY. 

THE  REASON  I  HAVE  GONE  INTO  THIS  IS  I  WANT 
ANYBODY  REVIEWING  THIS  TO  UNDERSTAND  THE  BASIS  FOR  ME  ENTER¬ 
TAINING  THIS  MOTION  AND  SOME  OF  THE  REASONING. 

NOW,  WE  NOW  HAVE  ANOTHER  THIRD  PARTY  COMING 
IN,  WHETHER  OR  NOT  LEGITIMATELY  INTERESTED  REMAINS  TO  BE 
SEEN,  BY  THE  NAME  OF  MR.  YANNY.  AND  HE  IS  SEEKING  ANOTHER 
LITTLE  BIT  OF  NON-CONFIDENTIALITY. 

WHAT  HAPPENS  IS  WHEN  ONE  PARTY  COMES  IN  -- 
AND  THIS  HAPPENED  IN  CORYDON;  CORYDON  CAME  IN  AND  SAID 
WE  WANT  TO  SEE  THESE  FILES  BECAUSE  THEY  ARE  ESSENTIAL  TO  OUR 
LITIGATION.  AND  THAT  WAS  DETERMINED  TO  BE  VALID. 

BUT  THEN  WE  GOT  TO  THE  POINT,  HOW  DO  WE  KEEP 
TRACK  OF  THIS  LITTLE  BIT  OF  CONFIDENTIALITY? 
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IN  OTHER  WORDS,  CORYDON  CAN  GET  IT;  CORYDON'S 
COUNSEL  CAN  GET  IT;  COUNSEL'S  COUNSEL  CAN  GET  IT;  CORYDON'S 
COUNSEL'S  EXPERT  CAN  GET  IT;  CORYDON'S  FAMILY  CAN  GET  IT; 
CORYDON  CAN  OFFER  IT  IN  EVIDENCE  IN  THE  TRIAL.  BUT  ALL  OF 
THESE  PEOPLE  ARE  SUPPOSED  TO  MAINTAIN  IT  IN  CONFIDENCE. 

IN  MY  EXPERIENCE,  THAT  IS  THE  KIND  OF  ORDER 
THAT  I  WOULD  NOT  ISSUE  BECAUSE  IT  INVOLVES  TOTAL  AM3IGUITY 
AND  JUST  WHEN  IS  SOMEBODY  VIOLATING  IT? 

AND  IT  IS  AN  INVITATION  FOR  ENDLESS  COURT 
SUPERVISION  OF  AN  ALMOST  UNSUPER V I SORABL E  SITUATION  BECAUSE 
ONCE  YOU  MAKE  SOMETHING  UNCONF I  DENT  I AL ,  ONCE  YOU  UNSEAL  A 
FILE,  THEN  IT  IS  OUT  IN  THE  PUBLIC  AND  THOSE  PEOPLE  ARE 
ALLOWED  TO  USE  IT  AND  TO  DISCLOSE  IT  TO  OTHER  PEOPLE.  AND 
THOSE  OTHER  PEOPLE  MAKE  USE  IT  OR  DISCLOSE  IT  TO  OTHER 
PEOPLE  AND  THEN  YOU  REALLY  BREAK  THE  BARRIER  OF  THE  SEAL. 

YOU  REALLY  BREAK  THE  BARRIER  OF  IT  BEING  CONFIDENTIAL  FROM 
A  PRACTICAL  STANDPOINT. 

AND  A  JUDGE  SITTING  IN  WRITS  AND  RECEIVERS 
WOULD  NEVER  ISSUE  THAT  KIND  OF  ORDER  IN  MY  OPINION  BECAUSE 
THEY  WOULD  3E  ENGAGING  IN  AN  ACTIVITY  WHICH  WOULD  NEVER  END 
AND  COULD  NEVER  BE  SATISFACTORILY  PERFORMED  BECAUSE  THERE 
WILL  BE  PEOPLE  COMING  IN  AND  SAY,  WELL,  I  GOT  THIS,  BUT  I 
GOT  IT  FROM  MR.  X.  AND  THEN  YOU  WOULD  HAVE  TO  FIND  OUT  WHERE 
X  GOT  IT.  AND  X  GOT  IT  FROM  Y.  AND  MAYBE  Y  GOT  IT  FROM 
MR.  CORYDON. 

SO  I  DETERMINED  IN  RESPONSE  TO  THE  MOTION  -- 
AND  IT  WAS  RELIEF  BEYOND  WHAT  WAS  ASKED  FOR,  BUT  IT  WAS  THE 
ONLY  PRACTICAL  RELIEF  THAT  1  THOUGHT  COULD  BE  GIVEN. 
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NOW,  THE  APPELLATE  COURT  HAS  FASHIONED  A  MORE 
LIMITED  RELIEF.  AND  I  THINK  THIS  PROCEEDING,  BOTH  BY 
MR.  —  THE  RESPONSE  BY  MR.  ARMSTRONG  AND  THE  OVERTURE  BY 
MR.  YANNY  REFERRING  TO  ALL  OF  THESE  DOCUMENTS  THAT  ARE 
SUPPOSEDLY  CONFIDENTIAL  IS  AN  OUTGROWTH  OF  THE  SUPPOSED 
LITTLE  BIT  OF  UNCONFIDENTIALITY  THAT  WAS  ISSUED  BY  THE 
DIVISION  III. 

SO  IF  WE  HAVE  NOW  A  LITTLE  BIT  MORE  OF  UNCON¬ 
FIDENTIALITY,  YOU  EVENTUALLY  GET  TO  WHERE  TWO  OR  THREE 
LITTLE  BITS  IS  IN  EFFECT  100  PERCENT  OF  UNCONFIDENTIALITY. 

THIS  IS  ALL  BACKGROUND.  AND  WE  ARE  NOW  GOING 
TO  GET  TO  THE  MOTIONS.  AND  THE  MOTIONS  ARE  A  LITTLE  BIT 
EASIER  ONCE  YOU  GET  TO  THE  MERITS  OF  THEM  BECAUSE  THE  FIRST 
MOTION  RELATES  TO  THIS  ORDER  OF  JUDGE  BRECKENRIDGE  OF 
DECEMBER  11,  1986  WHEREIN  HE  WAS  GIVEN  A  STIPULATED  SEALING 

ORDER.  THAT  IS  THE  TITLE  OF  IT.  AND  THERE  ARE  FOUR 
PARAGRAPHS.  AND  EACH  OF  THEM  RELATES  TO  WHAT  THE  PARTIES 
HAVE  AGREED  TO. 

ONE  OF  THE  AGREEMENTS  IS,  "IT  IS  AGREED 
BETWEEN  THE  PARTIES  THAT  SHOULD  THE  COURT  REQUIRE  A  MOTION 
FOR  ANY  FURTHER  PLEADING  TO  EFFECTUATE  AND  SIGN  THIS 
STIPULATED  SEALING  ORDER,  THE  PARTIES  WILL  JOINTLY  COMPLY 
WITH  THE  COURT'S  FURTHER  ORDERS,  IF  ANY.” 

I  UNDERSTAND  THAT  THERE  WERE  NONE. 

THE  SECOND  PARAGRAPH  IS,  "THE  ENTIRE  REMAINING 
RECORD  OF  THIS  CASE  SAVE  ONLY  THIS  ORDER,  THE  ORDER  OF 
DISMISSAL  OF  GOOD  FAITH  AND  ANY  ORDERS  NECESSARY  TO  EFFEC¬ 
TUATE  THIS  ORDER  AND  THE  ORDER  OF  DISMISSAL  ARE  AGREED  TO 
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BE  PLACED  UNDER  THE  SEAL  OF  THE  COURT." 

NOW,  JUDGE  BRECKENRIDGE  SIGNED  AT  THE  END 
UNDER  "IT  IS  SO  ORDERED"  AND  THAT  HAS  BEEN  TAKEN  AS  AN  ORDER 
SEALING  THE  FILES. 

AS  I  UNDERSTAND  IT,  THE  ACTUAL  SETTLEMENT 
AGREEMENT  WAS  NEVER  FILED,  ALTHOUGH  IT  WAS  ORDERED  TO  BE 
FILED.  SO  JUDGE  BRECKENRIDGE  DID  NOT  HAVE  BEFORE  HIM  A 
BASIS  FOR  THE  OTHER  AGREEMENT  REACHED  THAT  LED  TO  THIS 
CRYPTIC  STIPULATED  ORDER.  AND,  IN  EFFECT,  NOW  THE  CHURCH 
COMES  WITH  THEIR  MOTION  AND  NOW  FILES  THE  AGREEMENT. 

THIS  MOTION  IS  DIRECTED  TO  MR.  ARMSTRONG  WHO, 
OBVIOUSLY,  IS  PRIVY  TO  THE  AGREEMENT. 

THERE  WAS  FILED  A  VIDEOTAPE  OF  THE  SIGNING, 
WHICH  I  HAVE  VIEWED  AND  WHICH  I  MAKING  A  PART  OF  THIS  RECORD 
SO  THAT  THAT  IS  AVAILABLE  TO  ANYONE  REVIEWING  THIS  PROCEDURE. 

AND  I  WOULD  HOPE  THAT  ANYONE  REVIEWING  THIS 
PROCEDURE  WOULD  VIEW  THAT  TAPE  BECAUSE  THAT  SHOWS  THE 
PROCESS  THAT  IS  FAIRLY  COMMON  IN  REACHING  THESE  AGREEMENTS. 

IT  IS  A  HOTEL  ROOM.  THERE  IS  JUST  THE  PARTIES 
INVOLVED  AND  THEIR  LAWYERS.  AND  FOR  THAT  TO  BE  THE  BASIS 
FOR  A  COURT  ORDER.  THAT  IS  AFTER  A  CERTAIN  PERIOD  OF  TIME 
UNATTACKABLE  BY  THIRD  PARTIES  IS  REALLY  NOT  WHAT  I  THINK  WAS 
INTENDED  BY  DIVISION  III  WHEN  THEY  WROTE  THAT  OPINION.  AND 
THAT  WAS  THE  BASIS  FOR  MY  ORDER  WHEN  I  WAS  PRESENTED  WITH 
JUDGE  BRECKENRIDGE' S  FUNCTION,  SINCE  HE  WAS  RETIRED. 

NOW,  BASICALLY,  BEFORE  WE  GET  TO  THE  MERITS 
OF  THE  MOTION  --  AND  I'LL  JUST  SAY  THAT  IT  APPEARS  THAT 
THERc  IS  NO  CONTEST  THAT  THE  ACTS  CHARGED  WERE  COMMITTED  BY 
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MR.  ARMSTRONG.  IN  THE  RESPONSE  THERE  IS  NO  CONTEST  ON  THAT. 
BUT  THERE  IS  A  QUESTION  AS  TO  THE  COURT'S  AUTHORITY  TO  ISSUE 
IN  EFFECT  AN  INJUNCTION  ENFORCING  AN  AGREEMENT  AND  TO  AWARD 
ARTIFICIAL  DAMAGES  AS  AGREED  TO  IN  THE  AGREEMENT. 

IN  MY  EXPERIENCE  ALSO  COURTS  ARE  LOATHE  TO 
ISSUE  INJUNCTIONS  ENFORCING  CONTRACTS  UNLESS  THERE  ARE  A 
LOT  OF  FACTORS  SHOWN.  AND  THAT  IS  A  WEIGHING  PROCESS. 

THERE  IS  A  QUESTION  WHETHER  OR  NOT  UNDER 
664.6  I  EVEN  HAVE  JURISDICTION  TO  DO  IT.  I  THINK  THAT 
TECHNICALLY  SINCE  THERE  WAS  AN  AGREEMENT  IN  WRITING  THAT 
SETTLED  A  CASE  OR  A  PART  THEREOF  THERE  IS  JURISDICTION. 

BUT  I  BELIEVE  THAT  IN  VIEW  OF  THE  WAY  THIS  ALL  EVOLVED,  YOU 
KNOW,  IN  A  HOTEL  ROOM  RATHER  THAN  A  COURTROOM,  THAT  IT  WOULD 
BE  ENCUMBENT  UPON  ME  WERE  I  TO  ISSUE  INJUNCTIVE  RELIEF  TO 
HAVE  A  HEARING  AS  EXTENSIVE  AS  I  WOULD  HAVE  IF  THIS  CAME 
INTO  A  WRITS  AND  RECEIVERS  DEPARTMENT  WHEREIN  SOMEONE  HAD 
ENTERED  INTO  AN  AGREEMENT  AND  THEY  WANTED  AN  INJUNCTION 
BASED  UPON  THAT  AGREEMENT. 

AND  THAT  INVOLVES  ALL  OF  THE  ISSUES  THAT  ARE 
INVOLVED  WHEN  INJUNCTIONS  ARE  TO  BE  ISSUED,  INCLUDING  THE 
CIRCUMSTANCES  INVOLVED  IN  ENTERING  INTO  THE  AGREEMENT,  THE 
EQUITABLE  CONCEPT  OF  UNCLEAN  HANDS,  THE  PUBLIC  POLICY 
CONCERNING  ANY  OF  THE  PROVISIONS  SOUGHT  TO  BE  ENFORCED. 

THESE  ARE  ALL  ARGUED  ABOUT  IN  YOUR  PAPERS.  BUT  I  THINK  THAT 
YOU  ARE  ALL  ASSUMING  THAT  1  KNOW  MORE  THAN  I  DO  REALLY  KNOW 
FROM  AN  EVIDENTIARY  STANDPOINT. 

SO  MY  TENTATIVE  RULING  IS  TO  SET  THIS  FOR  AN 
EVIDENTIARY  HEARING  AND  DETERMINE  THIS  ON  ITS  MERITS. 
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1  REALLY  CAN'T  DETERMINE  IT  FROM  THE  ARGUMENTS 
SUBMITTED  SO  FAR. 

AS  FAR  AS  THE  GRANTING  OF  AN  ORDER  OR  JUDGMENT 
ASSESSING  $100,000  IN  DAMAGES  PURSUANT  TO  THE  $50,000  DAMAGE 
PROVISIONS,  I  ALSO  THINK  THAT  SHOULD  BE  THE  SUBJECT  OF  A 
HEARING  BECAUSE  FROM  WHAT  I  CAN  TELL  THE  SPECIFIC  CONDUCT 
WHICH  IS  CHARGED,  ACTING  AS  A  PARALEGAL  FOR  MR.  YANNY  IN  THE 
A2NARAN  VS.  CHURCH  — 

MR.  YANNY:  EXCUSE  ME.  AND  DECLARATION  OF  MR.  YANNY 

IN  THE  CHURCH  OF  SCIENTOLOGY  VS.  YANNY  IN  OPPOSITION  TO  A 
RESTRAINING  ORDER  THAT  THEY  SOUGHT. 

THE  COURT:  AND,  THIRD,  HELPING  FORD  GREENE  AS  A 

PARALEGAL,  WHICH  IS,  EVIDENTALLY,  STILL  GOING  ON  IN 
CONNECTION  WITH  THE  SERVICES  THAT  MR.  GREENE  IS  PROVIDING 
TO  THE  PLAINTIFF  AZNARAN . 

AND,  FOURTH,  THE  DECLARATION  OF  AUGUST  26, 

1991  OF  ARMSTRONG  FOR  AZNARAN. 

THOSE  ARE  BREACHES  OF  THE  LANGUAGE  OF  THE 
AGREEMENT  WHICH  IS  VERY  BROAD  AND  UNCLEAR  IN  SOME  RESPECTS 
AND  SPECIFICALLY  WHEN  YOU  ARE  TRYING  TO  ENFORCE  IT  BY  WAY 
OF  THIS  KIND  OF  PROVISION. 

BUT  TO  READ  THE  WHOLE  AGREEMENT,  YOU  COME  UP 
WITH  A  WONDERMENT  AS  TO  WHAT  WAS  MUTUAL  ABOUT  IT;  IN  OTHER 
WORDS,  IT  STARTS  OUT  BY  SAYING,  "THIS  MUTUAL  RELEASE  OF  ALL 
CLAIMS  ...  "  BUT  ALL  THE  RELEASES  ARE  BY  ARMSTRONG. 

AND  YOU  ALSO  WONDER  TO  WHAT  EXTENT  OFFERING 
ASSISTANCE  IS  A  TERM  THAT  IN  EFFECT  WOULD  BE,  IF  ORDERED  -- 
WOULD  BE  A  TERM  THAT  ANY  COURT  WOULD  PUT  IN  ITS  ORDER. 
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THE  AGREEMENT  ITSELF,  INCIDENTALLY,  WAS  NOT 
SUBMITTED  TO  JUDGE  BRECKENRIDGE  WITH  A  LITTLE  "SO  ORDERED" 

AT  THE  BOTTOM.  AND  1  DON'T  BELIEVE  THE  AGREEMENT,  THE 
PERFORMANCE  OF  THE  AGREEMENT  TO  THIS  DATE  HAVE  EVER  BEEN 
ORDERED  PERFORMED. 

SO  YOU  ARE  NOW  SEEKING  THIS  COURT  TO  IN  EFFECT 
SAY  "SO  ORDERED”  AND,  MORE  SPECIFICALLY,  TO  SPECIFICALLY 
ENJOIN  CERTAIN  CONDUCT  BASED  UPON  THE  AGREEMENT. 

THAT  REALLY  REQUIRES  A  JUDICIAL  PROCEEDING, 

NOT  THE  ONE  ON  THE  TAPE. 

NOW,  THAT  BEING  THE  CASE,  WE  TURN  QUICKLY  TO 
MR.  YANNY  BECAUSE  IT  IS  NOON.  AND  MR.  YANNY  HAS  NOT  FILED 
A  COMPLAINT  IN  INTERVENTION. 

DO  YOU  WANT  TO  ARGUE  THIS  FIRST? 

MR.  HERTZBERG:  THESE  ARE  TWO  SEPARATE  MATTERS,  YOUR 

HONOR . 

THE  COURT:  I  JUST  WANTED  TO  GIVE  YOU  WHERE  I  AM  GOING 

BECAUSE  I  DON'T  THINK,  TECHNICALLY,  MR.  YANNY  IS  SEEKING  ANY 
RELIEF  AGAINST  EITHER  OF  THE  PARTIES.  WHAT  I  THINK  HE  IS 
DOING  IS  SEEKING  AN  OPPORTUNITY  TO  BE  HEARD  IN  CONNECTION 
WITH  JUDGE  BRECKENRIDGE' S  ORDER  ORDERING  THE  FILE  SEALED. 

AND  UNDER  MY  VIEW,  THAT  IS  NOT  INTERVENING  IN  THE  ACTION.  IT 
COULD  BE  THE  L . A .  TIMES  OR  THE  SAN  DIEGO  PRESS  TELEGRAM, 

IF  THAT  IS  THE  RIGHT  NAME;  IT  COULD  BE  ANY  LEGITIMATELY 
INTERESTED  PARTY  AND  THEY  WOULDN'T  HAVE  TO  INTERVENE  IN  THE 
ACTION.  THEY  COULD  JUST  SIMPLY  SEEK  BY  WAY  OF  ANY  REASONABLE 
NOTICE  OR  MOTION  A  RELAXATION  OR  VACATION  OF  THE  HEALING 
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SO  BASICALLY  I  DON'T  THINK  IT  IS  THAT  SIGNI¬ 
FICANT  WHETHER  HE  IS  ALLOWED  TO,  QUOTE,  INTERVENE  OR  NOT. 

I  AM  GOING  TO  HEAR  FROM  ANYBODY  THAT  WANTS  TO  --  I  THINK 
I  ’M  REQUIRED  TO. 

THE  THIRD  DISTRICT  COMMENT  SAID  THAT  TIME  HAS 
RUN.  TIME  HAS  RUN  UNDER  473  FOR  THE  PARTIES  TO  DO  IT,  BUT 
I  DON’T  THINK  IT  HAS  RUN  FOR  THIRD  PARTIES  THAT  WEREN'T  EVEN 
PARTIES  THEN  SUCH  AS  CORYDON  OR  YANNY  OR  ANYONE  ELSE, 
INCLUDING  THE  MEDIA  TO  SEEK  THAT  FILE  TO  BE  UNSEALED  EITHER 
TOTALLY  OR  PARTIALLY.  AND  THAT  IS  WHAT  IS  NOW  BEING  SOUGHT 
AND  THEREFORE  I  DON'T  KNOW  WHETHER  IT  IS  CALLED  AN  INTERVEN¬ 
TION. 

BUT  HE  IS,  CERTAINLY,  ENTITLED  TO  SEEK  AN 
ALTERATION  OF  THE  COURT'S  ORDER  SEALING  THE  FILE  AND  THERE¬ 
FORE  I  DON’T  THINK  IT  IS  A  REAL  MOTION. 

I  THINK  HE  CAN  JUST  DO  IT.  HE  IS  A  MEMBER  OF 
THE  PUBLIC  AND  HE  IS  ENTITLED  TO  BE  HEARD. 

MR.  YANNY:  JUST  FOR  THE  RECORD,  THE  OPINION  OF  THE 

COURT  OF  APPEAL  ITSELF  USES  THE  LANGUAGE  THAT  CORYDON 
INTERVENED  IN  THE  OPINION. 

I  WOULD  NOTE  FOR  THE  RECORD  THAT  CORYDON  ALSO 
FILED  NO  COMPLAINT. 

THE  COURT:  THERE  IS  ANOTHER  EXAMPLE.  WE  ARE  JUST 
TALKING  ABOUT  TECHNICALITIES. 

MR.  HERT2BERG:  JUDGE,  MAY  I  ADDRESS  THE  MOTION  THAT 
WAS  THE  PRIMARY  MOTION  IN  FRONT  OF  THIS  COURT? 

AND  UNLESS  THE  ANCILLARY  AND  WE  WOULD  VIEW 
SUBSIDIARY  SIDE  SHOW  OF  THE  YANNY  MOTION  WAS  THE  ONLY  MOTION 
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BEFORE  THIS  COURT,  THIS  ACTION  WAS,  AND  THE  PROCEEDING 
BEFORE  YOUR  HONOR  WAS  INITIATED  BY  OUR  MOTION,  ONE  WE  TAKE 
VERY  SERIOUSLY,  TO  ENFORCE  THE  SETTLEMENT  AGREEMENT.  AND 
THAT  IS  BETWEEN  THE  MOVING  PARTIES  AND  MR.  ARMSTRONG, 

SITTING  OVER  IN  THE  CORNER  THERE. 

AND  I  AM  NOT  GOING  TO  ADDRESS  THE  YANNY  MATTER. 
MR.  DRESCHER  WILL  ADDRESS  THAT.  THAT  IS  A  SEPARATE  MATTER 
INSOFAR  AS  THE  COURT  CONSTRUES  IT  AS  A  MOTION  TO  SEEK  ACCESS 
TO  THE  COURT  FILES.  WE  CONSIDER  IT  STRICTLY  SEPARATE  AND 
APART  FROM  THIS  EXTREMELY  SERIOUS  MATTER  OF  THE  ONGOING 
BREACHES  OF  A  SETTLEMENT  AGREEMENT  WHICH  WAS  BEFORE  JUDGE 
BRECKENRI DGE,  NOT  JUST  ANY  HOTEL  ROOM,  YOUR  HONOR. 

THE  COURT:  WE'LL  GET  BACK  TO  THAT.  BUT  WHAT  I  DIDN'T 
QUITE  SAY  WAS  THAT  THE  FOUR  BREACHES  THAT  ARE  ASSERTED  AND, 
EVIDENTLY,  NOT  DENIED  AS  CONDUCT  IN  ORDER  TO  DETERMINE 
WHETHER  OR  NOT  IT  IS  APPROPRIATE  TO  AWARD  $50,000  IN  HOW 
THEY  ARE  CHARACTERIZED  AS  TWO  FOR  EACH  OR  $100,000;  YOU 
WOULD  THEN  HAVE  TO  GET  INTO  WHETHER  OR  NOT  THOSE  WERE 
ARBITRARY  PENALTIES  OR  WHETHER  OR  NOT  THEY  BARE  SOME 
REASONABLE  RELATIONSHIP  TO  THE  ACTUAL  DAMAGE  SUFFERED. 

NOBODY  HAS  ARGUED  THAT.  I  CAN’T  TELL  WHAT 
MONETARY  DAMAGES  WOULD  FLOW  FROM  THESE  BREACHES  THAT  ARE  NOW 
ASSERTED.  SO,  AGAIN,  WE  NEED  AN  EVIDENTIARY  HEARING  IF  WE 
ARE  GOING  TO  HAVE  A  COURT  ORDER  ON  THESE  SUBJECTS. 

MR.  HERTZBERG:  MAY  I  ADDRESS  THIS  BRIEFLY,  YOUR  HONOR? 

THERE  ARE  CERTAIN  THINGS  YOUR  HONOR  HAS  SAID. 

WE  HAVE  WAITED  FOR  A  CHANCE  TO  GIVE  YOUR  HONOR  AN  ORIENTATION. 

THERE  ARE  SEVERAL  THINGS  YOUR  HONOR  HAS  SAID 
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THAT  I  THINK  EITHER  MISPERCEIVE  OR  DON'T  COMPLETELY  COVER 
THE  SITUATION  THAT  IS  BEFORE  YOU  TODAY. 

THE  COURT:  IT  IS  SEVEN  OR  EIGHT  MINUTES  AFTER  NOON. 

WHY  DON'T  WE  RESUME  AT  2  O’CLOCK?  BECAUSE  I  AM  NOT  ONLY 
WILLING,  BUT  I  AM  ANXIOUS  TO  HEAR  YOUR  RESPONSE  TO  THIS 
ANALYSIS.  AND.  I  DON’T  THINK  WE  CAN  GIVE  IT  JUSTICE  AT  THIS 
TIME. 

MS.  PLEVIN:  YOUR  HONOR,  WITH  RESPECT  TO  THAT,  THAT 
WOULD  BE  VERY  ACCEPTABLE  AS  FAR  AS  I  AM  CONCERNED  ON  BEHALF 
OF  MR.  ARMSTRONG.  WE’LL  NEED  AND  REQUEST  THIS  TIME  TO 
ADDRESS  THESE  ISSUES:  NUMBER  ONE,  PERHAPS  IT  IS  ONLY  FOR 

THE  RECORD,  BUT  I  THINK  IT  IS  IMPORTANT.  I  DON’T  THINK 
664.6  APPLIES  IN  THE  CIRCUMSTANCE  AT  ALL.  THERE  WAS  NO 
JUDGMENT  ENTERED.  IT  WAS  A  DISMISSAL.  SO  THE  ISSUE  AS  TO 
WHETHER  THERE  IS  JURISDICTION  MUST  FLOW  ONLY  FROM  127(A)4. 
664.6  WAS  NEVER  UTILIZED  IN  THIS  MATTER  AND  THERE  IS  NO 
JUDGMENT.  THERE  WAS  NO  ORDER  DISMISSING  THE  ACTION  AND  THAT 
IS  NOT  CONTEMPLATED  AS  A  BASIS  FOR  CONTINUING  JURISDICTION 
UNDER  664.6. 

MR.  HERTZBERG:  I  THOUGHT  I  HAD  THE  FLOOR  HERE,  YOUR 

HONOR . 

THE  COURT:  THIS  IS  A  PREVIEW  OF  WHAT  WE’LL  DO  LATER. 

BUT  I  THINK  664.6  CONTEMPLATES  A  DIFFERENT 
KIND  OF  SITUATION  WHERE  IN  EFFECT  THE  COURT  IS  ASKED  TO 
ENTER  A  JUDGMENT  WHERE  THE  PARTIES  HAVE  AGREED  UNDER  CERTAIN 
CIRCUMSTANCES  A  JUDGMENT  WOULD  FLOW  FROM  CONDUCT;  THAT  IS 
WHY  I  AM  SAYING  THIS  DOESN'T  --  MAYBE  YOUR  ARGUMENT  IS  IF 
THEY  EVER  HAVE  A  HEARING,  IT  SHOULD  BE  AFTER  FILING  A 
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COMPLAINT;  IS  THAT  IT? 

MS.  PLEVIN:  ESSENTIALLY,  YOUR  HONOR,  OUR  ARGUMENT  IS 

THERE  IS  NO  CONTINUING  JURISDICTION  AT  ALL. 

THE  COURT:  I  REMEMBER  THAT  ARGUMENT;  EITHER  I  HAVE 

NO  JURISDICTION  OR  I  HAVE  SOME  JURISDICTION  THAT  I  WOULD 
EXERCISE  IN  A  JUDICIAL  MANNER  RATHER  THAN  AS  A  RUBBER  STAMP. 

MR.  PLEVIN:  IF  WE  GO  FORWARD,  YOUR  HONOR,  WE'LL  NEED 

ANCILLARY  ASSISTANCE  FROM  THE  COURT  WITH  RESPECT  TO  EVIDEN¬ 
TIARY  MATTERS  THAT  WE’LL  NEED  FOR  THE  HEARING  THAT  WE’LL 
NEED  ORDERED  PRODUCED  BY  THE  OTHER  SIDE. 

THE  COURT:  WE’LL  RETURN  HERE  AT  2:30  AND  WE’LL  BE  IN 

RECESS  UNT I L  2:30. 

CAT  12:10  P.M.  THE  LUNCHEON  RECESS  WAS 
TAKEN  UNTIL  2:30  P.M.  OF  THE  SAME  DAY.) 
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LOS  ANGELES,  CALIFORNIA;  MONDAY,  DECEMBER  23,  1991;  2:45  P.M. 
DEPARTMENT  NO.  56  HON.  BRUCE  R.  GEERNAERT,  JUDGE 

(APPEARANCES  AS  HERETOFORE  NOTED.) 

THE  COURT:  WE’LL  BE  BACK  ON  THE  RECORD  IN  THE  CHURCH 
OF  SCIENTOLOGY  VERSUS  ARMSTRONG. 

YOU  MAY  PROCEED. 

MR.  HERTZBERG:  THANK  YOU,  YOUR  HONOR. 

I  WANT  TO  ADDRESS  YOUR  OBSERVATIONS  FROM  THIS 

MORNING. 

FIRST  I  WANT  TO  JUST  CLARIFY  TWO  MATTERS  IN 

TERMS  OF  THE  ANALYSIS;  ONE,  I  AM  ADDRESSING  SOLELY  THE 
ORIGINAL  MOTION  IN  THIS  COURT  BROUGHT  BY  THE  MOVING  PARTIES 
TO  ENFORCE  THE  SETTLEMENT  AGREEMENT  AGAINST  MR.  ARMSTRONG. 

THE  COURT:  THAT  MOTION  SEEKS  TWO  THINGS:  IT  SEEKS 

AN  INJUNCTION  AND,  IN  EFFECT,  TURNING  THE  AGREEMENT  INTO  A 

COURT  ORDER;  RIGHT? 

MR.  HERTZBERG:  I  DON'T  KNOW  IF  IT  MEANS  TURNING  IT 

INTO  A  COURT  ORDER.  IT  MEANS  EXCERCISING  THE  JURISDICTION 
WHICH  THIS  COURT  RESERVED  BY  AN  ORDER  OF  DECEMBER  11TH 
OVER  ENFORCEMENT  OF  THE  SETTLEMENT  AGREEMENT. 

THE  COURT:  WHATEVER.  I  MEAN  THE  EFFECT  WOULD  BE  A 
COURT  ORDER  REQUIRING  MR.  ARMSTRONG  NOT  TO  BREACH  THE 
AGREEMENT . 

MR.  HERTZBERG:  CERTAIN  PROVISIONS  OF  THE  AGREEMENT; 
ABSOLUTELY . 

THE  COURT:  JUST  CERTAIN  ONES.  AND  ALSO  IT  SEEKS  AS  A 
SECOND  MATTER  A  MONEY  DAMAGE  AWARD  EITHER  BY  WAY  OF  A 
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JUDGMENT  OR  VERDICT  AS  DAMAGES  FOR  BREACH. 

MR.  HERTZBERG:  TO  CLARIFY,  THOSE  TWO  ARE  NOT  CO¬ 
EXTENSIVE  BECAUSE  THE  LIQUIDATED  DAMAGES  PROVISION  OF  THE 
SETTLEMENT  AGREEMENT  COVERS  CERTAIN  KINDS  OF  BREACHES. 

AND  WE  ARE  TALKING  IN  OUR  MOVING  PAPERS  ABOUT  MULTIPLE 
BREACHES  ON  MULTIPLE,  ONGOING  OCCASIONS.  AND  WE  ARE  ASKING 
FOR  LIQUIDATED  DAMAGES  ONLY  IN  TWO  SPECIFIC  INSTANCES,  THOSE 
BREACHES  WHERE  WE  FOUND  IT  CAME  WITHIN  THE  TERMS  OF  THE 
CONTRACT  IN  WHICH  LIQUIDATED  DAMAGES  COMES  IN. 

BUT  QUITE  INDEPENDENTLY  FROM  THAT,  YOUR 
HONOR  --  AND  THIS  IS  THE  POINT  I  WANTED  TO  CLARIFY  --  THERE 
ARE  BREACHES  THAT  ARE  NOT  COMPENSIBLE  BY  LIQUIDATED  DAMAGES 
THAT  WE,  NONETHELESS,  FEEL  THAT  WE  ARE  NOW  PRESENTLY 
ENTITLED  TO  INJUNCTIVE  RELIEF. 

I  WANTED  TO  ADDRESS  YOUR  TENTATIVE  FROM  THIS 
MORNING  IN  WHICH  YOU  SUGGEST  THERE  ARE  REASONS  TO  HOLD  A 
HEARING.  I  WOULD  LIKE  TO  CONVINCE  YOU,  IF  I  CAN, 

THAT  THERE  ARE  NO  SUCH  REASONS. 

LET'S  START  FROM  THIS  PROSPECTIVELY. 

AS  YOUR  HONOR  RECOGNIZED  AND  ARTICULATED 
BETTER  THAN  I  COULD  THIS  MORNING,  THE  FACTS  ARE  CONCEDED 
HERE  WITH  RESPECT  TO  THE  BREACHES.  THAT  IS  TO  SAY  -- 

THE  COURT:  WHAT  I  SAID  WAS  IT  IS  NOT  DISPUTED  THAT 
THE  CONDUCT  COMPLAINED  OF  WAS  ENGAGED  IN.  THEY,  OBVIOUSLY, 
ASSERT,  A  VARIETY  OF  ASSERTIONS,  AS  TO  WHY  THOSE  SHOULD  NOT 
BE  DEEMED  --  ACTUALLY,  IT  IS  A  TWO-FOLD  --  THREE-FOLD  THING: 
A,  WHY  THEY  SHOULD  NOT  BE  DEEMED  BREACHES. 

B,  THAT  IF  THEY  ARE  BREACHES,  THEY  SHOULD 
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BE  EXCUSED. 

SEE,  THE  COURT  HAS  NO  JURISDICTION  TO  DETERMINE 

IT  ANYWAY. 

MR.  HERTZBERG:  AND  I  WANTED  TO  INDICATE  IN  MY  PRESEN¬ 
TATION,  IF  I  CAN  JUST  PROCEED  IN  AN  ORDERLY  FASHION,  THOSE 
ARE  LEGAL  ISSUES,  NOT  FACTUAL  ISSUES;  THAT  THE  POINT  OF 
DEPARTURE  IS  THAT  WE  SUBMITTED  PAPERS  TO  THIS  COURT  IN  WHICH 
WE  DOCUMENTED  WHAT  WE  FELT  WAS  AN  UNCONTROVERTED,  UNCONTRO¬ 
VERTIBLE  PATTERN  OF  BREACHES  OF  THE  AGREEMENT. 

AND  THERE  IS  NO  RESPONSE  TO  THOSE  ALLEGATIONS. 

IN  OTHER  WORDS,  MR.  ARMSTRONG  HAS  NOT  DISPUTED 
THAT  HE  DID  WHAT  WE  SAID  HE  DID.  THAT  IS  THE  FIRST  PART. 

AND  THAT  WHAT  WE  SAY  AND  OUR  POSITION  IS  THAT 
IF  GIVEN  THAT  HE  DID  WHAT  HE  SAID  HE  DID,  THOSE  WOULD 
VIOLATE  THE  PROVISIONS  OF  THE  SETTLEMENT  AGREEMENT  IF  IT 
WERE  OTHERWISE  ENFORCEABLE. 

ALL  RIGHT.  IT  DOESN'T  DISPUTE  THAT  THE 
LANGUAGE  OF  THE  AGREEMENT  --HE  IS  NOT  CONCEDING  THAT  IT 
SHOULD  3 E  APPLIED,  BUT  HE  DOES  NOT  --  AND  THIS  IS  IMPORTANT 
--  DISPUTE  THAT  IF  THE  AGREEMENT  IS  ENFORCEABLE,  THAT  WHAT 
HE  DID  COMES  WITHIN  THE  PROHIBITIONS  OF  THE  SECTIONS  OF  THE 
AGREEMENT  THAT  WE  ENUMERATE. 

TAKING  THOSE  THINGS  AS  A  POINT  OF  DEPARTURE 
AND,  OF  COURSE,  THAT  IS  A  MAJOR  AREA  IN  WHICH  THERE  IS  NO 
FACTUAL  DISPUTE  AND  WHERE  THERE  CANNOT  BE  A  JUSTIFICATION 
FOR  A  HEARING,  I  WILL  TURN  TO  THE  THREE  CIRCUMSTANCES  OR 
THREE  AREAS  WHICH  YOUR  HONOR  IDENTIFIED  BEFORE  LUNCH  WHICH 
YOU  SAID  WARRANTED  A  HEARING. 
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THE  FIRST  YOU  SAID  WERE  THE  CIRCUMSTANCES  OF 
THE  ENTRY  INTO  THE  AGREEMENT. 

I  WOULD  SUBMIT  TO  YOUR  HONOR  THAT  DOESN'T 
MERIT  A  HEARING  INSOFAR  AS  MR.  ARMSTRONG  HAS  RAISED  AN 
ARGUMENT  NOT  DISPUTING  THE  FACT,  BUT  RATHER,  DISPUTING 
WHETHER  THE  CONTRACT  IS  ENFORCEABLE  BECAUSE  OF  ALLEGED  LACK 
OF  RECIPROCITY  OR  MUTUALITY.  THAT  IS  FUNDAMENTALLY  A  LEGAL 
ARGUMENT;  FURTHERMORE  — 

THE  COURT:  JUST  A  MOMENT. 

AS  I  UNDERSTAND  IT,  IT  IS  A  LITTLE  HARD  TO 
FOLLOW  BECAUSE  IT  IS  PRESENTED  A  LITTLE  BIT  CRYPTICALLY. 

BUT  THE  LACK  OF  RECIPROCITY  IS  PRESENTED, 

AS  I  UNDERSTAND  IT,  IN  LIGHT  OF  THE  AMBIGUITY  OF  THE 
AGREEMENT  AND  THE  DURESS  ARGUMENT;  IN  OTHER  WORDS,  THE 
AMBIGUITY  GOES  TO  WHETHER  OR  NOT  IT  IS  APPROPRIATE  TO  HAVE 
A  COURT  ORDER  LIMITING  THE  AGREEMENT. 

MR.  HERTZBERG:  MAY  I  RESPOND  TO  THAT,  YOUR  HONOR? 

FIRST  OF  ALL,  INSOFAR  AS  HE  IS  ARGUING 
THAT  YOUR  HONOR  SHOULD  IMPLY  TERMS  THAT  ARE  NOT  ON  THE 
PLAIN  FACE  OF  THE  CONTRACT,  IN  OTHER  WORDS,  THAT  -- 

THE  COURT:  LET  ME  SAY  I  AGREE  WITH  YOU.  I  DIDN'T  GET 

A  CHANCE  TO  COMPLETELY  INDICATE  MY  THINKING.  BUT  IF  THERE 
IS  A  --  YOU  KNOW,  AT  THIS  STAGE  I  AM  A  LITTLE  UNCLEAR 
EXACTLY  THE  FULL  EXTENT  OF  WHAT  MR.  ARMSTRONG  IS  ASSERTING. 

BUT  TO  THE  EXTENT  THERE  IS  AN  ASSERTION  AT 
THIS  TIME  THAT  I  SHOULD  READ  MORE  TERMS  INTO  THE  AGREEMENT, 
YOU  KNOW,  I  AM  NOT  INCLINED  TO  DO  THAT. 

BUT  AS  I  UNDERSTAND  THE  ARGUMENT  -- 
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AND  THERE  IS  SOME  OF  THAT  IN  THEIR  PAPERS  --  I  THINK  IT  GOES 
A  LITTLE  FURTHER.  AND  THAT  IS  THAT  THE  AGREEMENT  AS 
WORDED  IS  ALL  ONE-SIDED.  IT  ONLY  RESTRAINS  MR.  ARMSTRONG 
AND  WHICH  THERE  IS  NOTHING  IMMORAL  ABOUT  IT  IF  PEOPLE  AGREE 
TO  IT,  BUT  IT  RESTRAINED  HIM  IN  WAYS  THAT  ARE  UNCERTAIN, 
UNCLEAR  BECAUSE,  FOR  EXAMPLE,  HE  HAS  AGREED  TO  REFRAIN  FROM, 
QUOTE,  MAKING  HIMSELF  --  I  AM  NOT  SURE  IT  IS  A  QUOTE, 
SOMETHING  LIKE  MAKING  HIMSELF  AVAILABLE  TO  THE  SERVICE  OF 
LEGAL  PROCESS. 

NOW,  AS  THEY  POINT  OUT,  DOES  THAT  MEAN  --  THEY 
DON'T  QUITE  PUT  IT  THIS  WAY,  BUT  I'LL  PUT  IT  THIS  WAY  -- 
DOES  THAT  MEAN  THAT  IF  I  WERE  TO  ISSUE  AN  INJUNCTION,  THEN 
WE  COULD  HAVE  A  CONTEMPT  HEARING  IF  HE  WAS  AT  A  RESTAURANT 
AND  THE  PROCESS  SERVER  CAME  IN  AND  HE  DIDN'T  JUMP  UP  AND  RUN 
AWAY? 

IT  IS  A  CONCEPT  THAT  I  FEEL  UNCOMFORTABLE 
PUTTING  INTO  AN  ORDER,  EVEN  THOUGH  THE  PARTIES  PUT  IT  INTO 
THEIR  AGREEMENT. 

SO  THAT  IS  THE  FIRST  STEP. 

BUT  THERE  IS  ANOTHER  PART  TO  IT.  AND  THAT  IS 
THAT  IT  BEING  SO  UNCLEAR  AND  BEING  SO  AMBIGUOUS  AND  BEING 
SO  ONE-SIDED,  HE  ARGUES  THAT  IT  GIVES  SUPPORT  TO  HIS  ARGUMENT 
THAT  IT  WAS  ENTERED  INTO  FOR  THE  REASONS  HE  SAYS  THAT  WERE 
ANYTHING  OTHER  THAN  VOLUNTARILY. 

AND  HE  SAYS  THERE  WERE  A  LOT  OF  PEOPLE  THAT 
ALSO  WANTED  TO  ENTER  THE  AGREEMENT. 

HIS  LAWYER  REPRESENTED  ALL  THE  PEOPLE.  IF  HE 
HADN'T  SIGNED  THE  AGREEMENT,  HE  REALLY  HAD  NO  ALTERNATIVE 
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BECAUSE  THE  LAWYER  WAS  GETTING  OUT  EITHER  WAY.  THERE  WAS 
JUST  A  SUGGESTION  THAT  NOBODY  IN  THEIR  RIGHT  MIND  WOULD 
ENTER  INTO  AN  AGREEMENT  LIKE  THIS  EXCEPT  UNDER  SOME  KIND  OF 
DURESS . 

AND  THAT  IS  WHAT  WE  NEED  TO  GO  INTO. 

I  CAN'T  DISPOSE  OF  THAT  ASSERTION  AND  THOSE 
CONCLUSIONARY  ALLEGATIONS  WITHOUT  AN  EVIDENTIARY  HEARING. 

MR.  HERTZBERG:  I  THINK  YOU  COULD. 

THE  COURT:  I  WOULD  FEEL  UNCOMFORTABLE  DOING  IT. 

MR.  HERTZBERG:  I  WOULD  LIKE  TO  FINISH  EXPLAINING  TO 

YOU  WHY  UNDER  THE  RUBERIC  OF  CIRCUMSTANCES  ENTERING  AN 
AGREEMENT  DOES  NOT  WARRANT  AN  EVIDENTIARY  HEARING. 

FIRST  OF  ALL ,  YOUR  HONOR,  I  BELIEVE,  HAS 
MISINTERPETED  THE  ONE  IMPORTANT  PROVISION  THAT  YOU  JUST 
RECITED  INSOFAR  AS  YOU  UNDERSTOOD  THAT  THERE  IS  A  PROVISION 
IN  THE  AGREEMENT  THAT  HE  CANNOT  ACCEPT  SERVICE  OF  PROCESS. 
THAT  IS  ABSOLUTELY,  PATENTLY,  NOT  THE  CASE. 

THE  COURT:  LET'S  READ  IT.  I  DON'T  WANT  TO  JUST  SKIP 

OVER  THAT.  I  HAVE  MARKED  IT  HERE.  LET  ME  FIND  IT. 

IT  IS  ON  PAGE  11.  AND  IT  SAYS,  "  ...  UNLESS 
REQUIRED  TO  DO  SO  BY  SUCH  SUBPOENA,  PLAINTIFF  AGREES  NOT  TO 
DISCUSS  THIS  LITIGATION  OR  HIS  EXPERIENCE  WITH  AND  KNOWLEDGE 
OF  THE  CHURCH  WITH  ANYONE  OTHER  THAN  MEMBERS  OF  HIS 
IMMEDIATE  FAMILY." 

MS.  PLEVIN:  THE  SENTENCE  STARTS  AT  THE  BOTTOM  OF  PAGE 
10,  YOUR  HONOR. 

MR.  HERTZBERG:  COULD  I,  PLEASE,  NOT  BE  INTERRUPTED? 

THE  COURT:  (READING:) 
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"  ...  PLAINTIFF  AGREES  NOT  TO 
TESTIFY  OR  OTHERWISE  PARTICIPATE  IN  ANY  OTHER 
JUDICIAL,  ADMINISTRATIVE,  OR  ADMINISTRATIVELY 
RELIGIOUS  PROCEEDING  ADVERSE  TO  SCIENTOLOGY  OR 
ANY  OTHER  SCIENTOLOGY  CHURCHES." 

MR.  HERTZBERG:  MAY  I  MAKE  AN  OBSERVATION? 

THIS  PROCEEDING  IS,  I  THINK,  SUPPOSED  TO  GO 

UNDER  SEAL. 

ALL  OUR  PAPERS  WERE  FILED  UNDER  SEAL.  THERE 
IS  A  SEALING  ORDER  WHICH  THE  COURT  OF  APPEAL  AFFIRMED  WITH 
RESPECT  TO  THIS  PROCEEDING. 

THE  COURT:  YOU  DON’T  WANT  ME  TO  READ  THE  TERMS? 

MS.  PLEVIN:  IS  MR.  HERTZBERG  RAISING  THE  ISSUE  THAT 

WE  SHOULD  PROCEED  BY  A  STAR  CHAMBERS  PROCEDURE,  YOUR  HONOR? 

THIS  IS  PREPOSTEROUS;  IN  FACT,  THE  COURT  OF 
APPEAL  DID  NOT  AFFIRM  THAT  THESE  DOCUMENTS  BE  SEALED  AT  ALL. 
THEY  ABSOLUTELY  REFUSED  THE  MOVING  PARTY'S  MOTION  TO  SEAL 
ANY  OF  THE  DOCUMENTS  IN  THE  COURT  OF  APPEAL  INCLUDING  THE 
SETTLEMENT  AGREEMENT. 

THE  COURT:  THEY  DID  THAT  FOR  THEIR  RECORD.  BUT  ON 

MY  RECORD,  THEY  ACTUALLY  ISSUED  AN  ORDER  LIMITING  THE 
UNSEALING;  IN  OTHER  WORDS,  WE  HAVE  A  SITUATION  OF  A  LITTLE 
BIT  OF  NON-CONFIDENTIALITY.  NOW,  THIS  IS  A  LIVE  EXAMPLE  OF 
WHAT  I  WAS  TALKING  ABOUT  THIS  MORNING. 

HERE  WE  ARE  IN  A  COURT  OF  LAW  WHERE  WE  HAVE 
GOT  A  MOTION,  PUBLIC  PEOPLE,  INDIVIDUALS  THAT  WERE  NOT  A 
PARTY  TO  WHATEVER  LED  UP  TO  JUDGE  B RECK ENR I DGE ' S  ORDER  ARE 
NOW  INTERESTED  IN  THIS  PROCEDURE  AND  YOU  ARE  NOW  SUGGESTING 
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THAT  I  AM  PRECLUDED  BY  THE  PRIVATE  AGREEMENT  THAT  WAS, 

QUOTE,  SO  ORDERED  BY  JUDGE  BRECKENRIDGE  FROM  READING  THE 
TERMS  ALLOWED  IN  THIS  PUBLIC  HEARING  BECAUSE  THERE  ARE 
PEOPLE  HERE  THAT  WEREN'T  A  PARTY  AT  THAT  TIME  AND  HAD  NO 
VOICE  IN  WHETHER  OR  NOT  THAT  ORDER  SEALING  THE  FILE  WAS  OR 
WAS  NOT  IN  THE  PUBLIC  INTEREST  OR  IN  THEIR  INTEREST  OR 
CONTRARY  TO  THEIR  INTEREST. 

THAT  IS  THE  PROBLEM  WITH  THESE  CONFIDENTIALITY 
ORDERS  OR  AGREEMENTS  WHEN  THEY  ARE  MADE  INTO  ORDERS. 

THAT  IS  ONE  OF  THE  PROBLEMS. 

MR.  HERTZBERG:  BUT  WITH  ALL  DUE  RESPECT,  YOUR  HONOR, 

THE  COURT  OF  APPEAL  SAID  WE  WERE  ENTITLED  TO  THAT  CONFI¬ 
DENTIALITY  IN  THIS  CASE. 

MS.  PLEVIN:  HOWEVER,  THE  SETTLEMENT  AGREEMENT  WAS  NOT 

FILED  UNDER  SEAL.  THE  SEAL  DOES  NOT  EXTEND  TO  THE  CONFI¬ 
DENTIALITY  AGREEMENT  AT  ALL.  IT  HAS  NOT  BEEN  FILED. 

MR.  YANNY:  IT  CERTAINLY  WOULD  NOT. 

MR.  HERTZBERG:  I  WOULD  LIKE  TO  FINISH  WITHOUT  INTER¬ 

RUPTION,  PLEASE. 

THE  COURT:  THIS  IS  A  HEARING.  I  AM  NOT  GOING  TO  HAVE 

YOU  GO  THROUGH  14  POINTS  AND  TRY  TO  PICK  UP  ON  YOUR  FIRST 
POINT  WITH  THE  OTHER  PEOPLE. 

THIS  IS  A  POINT  WE  NEED  TO  DISPOSE  OF  RIGHT 
NOW.  I  AM  NOW  HEARING  FROM  OTHER  PEOPLE. 

MR.  HERTZBERG:  I  WAS  ONLY  POINTING  OUT  THAT  THERE 

WERE  PEOPLE  PRESENT  AND  UNDER  MY  UNDERSTANDING,  THIS 
DOCUMENT  IS  UNDER  SEAL. 

BUT  LET' S  MOVE  ON. 
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THE  COURT:  THIS  IS  SORT  OF  SYMPTOMATIC  OF  THE  PROBLEM, 

COUNSEL.  THERE  ARE  PEOPLE  IN  THE  COURTROOM.  I  DON'T  KNOW 
WHO  THEY  ARE.  THERE  ARE  SIX  PEOPLE  IN  THE  COURTROOM.  I 
KNOW  ONE  MATTER  1 S  ON  A  MATTER  STILL  TO  BE  HEARD  THIS 
AFTERNOON.  THERE  ARE  FIVE  PEOPLE  THAT  I  DON’T  KNOW  WHO  THEY 
ARE  . 

BUT  THIS  IS  A  PUBLIC  COURTROOM.  DO  YOU  WANT 
ME  TO  CLEAR  THE  COURTROOM? 

MR.  HERTZBERG:  IN  FLORIDA  THE  PRESS  WAS  EXCLUDED, 

YOUR  HONOR. 

MR.  YANNY:  YOUR  HONOR  -- 

MR.  HERTZBERG:  IN  FLORIDA  IN  ONE  OF  THE  ENFORCEMENT 

PROCEEDINGS  IN  FEDERAL  COURT  THE  DISTRICT  COURT  ORDERED  THE 
PRESS  EXCLUDED  FROM  PRECISELY  THIS  KIND  OF  PROCEEDING.  AND 
THE  1 1TH  CIRCUIT  AFFIRMED. 

THE  COURT:  WAS  THAT  A  PROCEEDING  INVOLVING  THE 

CONFIDENTIALITY  ORDER  OF  JUDGE  BRECKENR I DGE? 

MR.  YANNY:  NO,  IT  WAS  NOT,  YOUR  HONOR. 

MR.  HERTZBERG:  MAY  I  FINISH,  PLEASE? 

YOUR  HONOR,  IT  WAS  AN  ENFORCEMENT  OF  A  SIMILAR 
SETTLEMENT  AGREEMENT  WHICH  WAS  SIMILARLY  UNDER  SEAL. 

THE  COURT:  I  CAN'T  DO  SIMILAR.  BECAUSE  UNDER  SOME 

CIRCUMSTANCES  THAT  WOULD  BE  WELL  JUSTIFIED.  BUT  THE  CIRCUM¬ 
STANCES 

MR .  HERTZBERG:  THEY  ARE  VIRTUALLY  IDENTICAL. 

THE  COURT:  I  DON'T  KNOW  THAT.  I  AM  NOT  THERE.  IT  IS 

NOT  TOO  HELPFUL.  IT  IS  NOT  MUCH  OF  AN  ARGUMENT. 

I  AM  NOT  GOING  TO  DEAL  WITH  THAT.  I  HAVE  TO 
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DEAL  WITH  THIS. 

WE  ARE  DEALING  WITH  THIS  SITUATION  HERE.  AND 
MAYBE  WE  OUGHT  TO  GET  THE  FACTS  OUTLINED  BECAUSE  I  MAY  BE 
MISTAKEN  ON  SOME  FACTS  HERE. 

MR.  HERTZBERG:  LET’S  GO  BACK  TO  H  AT  THE  BOTTOM  OF 

10  AND  LOOK  AT  IT  BECAUSE  -- 

THE  COURT:  LET’S  GET  DOWN  EXACTLY  THE  FACTS.  BECAUSE 
YOU  HAVE  NOW  SAID  ONE  THING  AND  MS.  PLEVIN  STANDS  UP  AND 
SAYS  NO,  THAT  IS  NOT  RIGHT.  THE  AGREEMENT  WAS  NEVER  EVEN 
FILED. 

SO  I  WOULD  LIKE  TO  ASSEMBLE  IN  ONE  PLACE, 
BECAUSE  I i  IS  HARD  TO  DO.  THIS  HAS  GONE  ON  FOR  SO  LONG  AND 
THERE  HAS  BEEN  SO  MUCH  COURT  INVOLVEMENT. 

WHAT  I  HAVE  IS  A  DOCUMENT  THAT  WAS  FILED 
DECEMBER  11,  1986  SAYING  "STIPULATED  SEALING  ORDER. "ON  THE 

VIDEO  TAPE  THERE  WERE  FOUR  DOCUMENTS  IDENTIFIED.  I  COULDN'T 
READ  THEM,  OBVIOUSLY.  BUT  THERE  WAS  A  SETTLEMENT  AGREEMENT, 

A  SEALING  ORDER,  AND  TWO  AFFIDAVITS. 

NOW,  I  GUESS  I  AM  NOT  INTERESTED  IN  WHAT  WAS 
NECESSARILY  AT  THE  SCENE  OF  THE  SIGNING  OF  THE  AGREEMENT  AT 
THIS  POINi,  BUT  WHAT  I  WOULD  LIKE  TO  KNOW,  I  WOULD  LIKE  TO 
HAVE  BEFORE  ME  EVERYTHING  THAT  JUDGE  BRECKENRIDGE  SIGNED  AS 
AN  ORDER  THAT  IS  RELEVANT  HERE. 

MR.  HERTZBERG:  I  WOULD  LIKE  TO  PASS  UP  A  DOCUMENT 

WHICH  YOU  DON'T  HAVE. 

THE  COURT:  ADDRESS  THAT  QUESTION  BEFORE  WE  SKIP  OVER 

I  T  . 

IS  THERE  ANY  OTHER  DOCUMENT  THAT  JUDGE 
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BRECKENR I DGE  SIGNED  THAT  RELATES  TO  OUR  PROCEEDING  HERE 
TODAY? 

MR.  HERTZBERG:  YES,  AT  LEAST  ONE  WHICH  I  DON'T  THINK 

IS  BEFORE  YOUR  HONOR.  AND  I  JUST  GAVE  COPIES  TO  OTHER 
COUNSEL. 

THE  COURT:  ALL  RIGHT.  HAND  IT  UP. 

NOW,  FOR  THE  RECORD  COUNSEL  HAS  HANDED  --  1 

SHOULD  EXPLAIN.  THIS  IS  ALSO  SYMPTOMATIC  OF  THE  PROBLEM; 
THAT  THE  FILE  IN  THIS  CASE  HAS  BEEN  SENT  OVER  TO  ARCHIVES 
BECAUSE  IT  IS  SO  OLD.  THAT  IS  ONE  OF  THE  PROBLEMS  IN  A 
JUDICIAL  SYSTEM  OF  HAVING  A  SITUATION  INVOLVING  CONTINUAL, 
OPEN-ENDED,  REPEATED  COURT  SUPERVISION. 

NOW,  WHAT  COUNSEL  HAS  HANDED  ME  I S  A  MINUTE 
ORDER,  WHAT  PURPORTS  TO  BE  A  COPY.  IT  LOOKS  LIKE  A  MINUTE 
ORDER  OF  DECEMBER  1  1,  1  986  IN  JUDGE  BRECKENR I DGE '  S 
DEPARTMENT.  IT  IS,  OBVIOUSLY,  NOT  SIGNED  BY  JUDGE  BRECKEN- 
RIDGE  AND  IT  STATES,  "PURSUANT  TO  STIPULATION  OF  THE  PARTIES, 
'  Hr  CROSS -COMP LA  I  NT  IS  DISMISSED  WITH  PREJUDICE.  FURTHER, 
ORDERS  ARE  MADE  PURSUANT  TO  STIPULATION  INCLUDING  THE 
FOLLOWING : 

"THE  COURT  RETAINS  JURISDICTION 

TO  ENFORCE  THE  SETTLEMENT  AGREEMENT." 

MR.  HERTZBERG:  I  WAS  COMING  TO  THAT,  YOUR  HONOR. 

THE  COURT:  AND  THAT  SETTLEMENT  AGREEMENT  WAS  NOT 
FILED  THEN  AND  IS  NOT  FILED  NOW;  IS  THAT  RIGHT? 

MR.  HERTZBERG:  THAT'S  RIGHT.  BUT  IT  IS  IRRELEVANT. 

THE  COURT:  YOU  SEE,  UNFORTUNATELY  --  AND  I  REALLY 
MEAN  THIS  --  IT  IS  VERY,  VERY,  VERY  UNFORTUNATE  THAT  JUDGE 
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BRECKENRIDGE  ISN'T  HERE  TO  DO  THIS  BECAUSE  YOU  ARE  NOW 
SHOWING  ME  AN  ORDER  WHICH  I  DON'T  FIND  A  SIGNATURE  ON.  WAS 
THERE  SUCH  AN  ORDER  SIGNED? 

MR.  HERTZBERG:  TO  THE  BEST  OF  MY  KNOWLEDGE.  WE  DIDN'T 
MAKE  THIS  UP. 

THE  COURT:  I  NEED  TO  SEE  IT  BECAUSE  IT  IS  VERY 

UNUSUAL  FOR  A  JUDGE,  IN  MY  LIMITED  EXPERIENCE,  TO  RETAIN 
JURISDICTION  TO  ENFORCE  A  SETTLEMENT  AGREEMENT.  NORMALLY 
YOU  RETAIN  JURISDICTION  TO  ENFORCE  A  JUDGMENT  OR  A  COURT 
ORDER.  BUT,  YOU  SEE,  HE  DIDN’T  EVEN  ORDER  THE  AGREEMENT 

ITSELF  PERFORMED.  IF  I  WOULD  DO  IT,  I  WOULD  BE  THE  FIRST  ONE 
EVER  TO  DO  IT. 

I  REALLY  NEED  TO  SEE  THE  ORDERS  THAT  WERE 
SIGNED  BY  JUDGE  BRECKENRIDGE  INSOFAR  AS  YOU  ARE  SEEKING  ANY¬ 
THING  BASED  UPON  ORDER  BY  JUDGE  BRECKENRIDGE. 

YOU  SEE,  IT  IS  NOT  UNHEARD  OF  THAT  CLERKS 
DON'T  GET  THINGS  RIGHT. 

MR.  HERTZBERG:  LET  ME  SUGGEST  THE  FOLLOWING  IN  ANSWER 
TO  YOUR  QUESTION:  I  DIDN'T  MAKE  THIS  UP. 

THE  COURT:  I  AM  NOT  SUGGESTING  THAT  YOU  MADE  IT  UP. 

I  AM  TRYING  TO  FIGURE  OUT  THE  SIGNIFICANCE. 

I  AM  NOT  SUGGESTING  THAT  YOU  MADE  IT  UP. 

MR.  HERTZBERG:  THIS  IS  A  CRITICAL  DOCUMENT,  YOUR 
HONOR,  THAT  SHOULD  LAY  TO  REST  WITHOUT  DOUBT  THE  ISSUE  OF 
JUDGE  BRECKENRIDGE  HAVING  RETAINED  JURISDICTION  TO  ENFORCE 
THIS  MATTER. 

AND  ONE  OTHER  POINT,  WHICH  IS  CRITICAL,  THERE 
IS  NOTHING  TO  INDICATE  -- 
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THE  COURT:  YOU  CAN’T  SAY  "ENFORCE  THIS  MATTER." 

YOU  HAVE  TO  BE  PRECISE.  WE  DON’T  ENFORCE 
MATTERS;  WE  NORMALLY  ENFORCE  ORDERS  OR  JUDGMENTS. 

ACCORDING  TO  THIS,  IT  SAYS  ENFORCE  THE  SETTLE¬ 
MENT  AGREEMENT. 

MR.  HERTZBERG:  THAT  IS  WHAT  IT  STATES. 

THE  COURT:  THAT  IS  A  BIT  BROAD.  AND  I'LL  HAVE  TO  SEE 
THE  ORDER  TO  KNOW  EXACTLY  --  IT  DOES  SAY  PURSUANT  TO 
STIPULATION.  SO  WE  REALLY  NEED  TO  SEE  EXACTLY  WHAT  WAS 
PUT  BEFORE  JUDGE  BRECKENRIDGE  THAT  HE  SIGNED  THAT  WE  ARE  NOW 
SEEKING  TO  RETAIN  JURISDICTION  BASED  UPON. 

MR.  HERTZBERG:  YOUR  HONOR,  IF  I  COULD  CLARIFY, 

JUDGE  BRECKENRIDGE  KNEW  THE  TERMS  OF  THIS  SETTLEMENT. 

THE  COURT:  HOW  DID  HE  KNOW  THEM? 

MR.  HERTZBERG:  FOR  INSTANCE,  I  WAS  THERE  DECEMBER  6 TH . 

THE  COURT:  WE  CAN'T  GO  ON  THAT.  HE  DIDN'T  HAVE  THE 
AGREEMENT . 

MR.  HERTZBERG:  THAT  DIDN'T  MATTER.  HE  ISSUED  -- 
ASSUMING  THIS  IS  A  GENUINE  DOCUMENT  --  HE  ISSUED  THIS  MINUTE 
ORDER.  AND  THIS  MINUTE  ORDER  -- 

THE  COURT:  HE  DOES  NOT  ISSUE  A  MINUTE  ORDER.  A 
MINUTE  IS  PREPARED  BY  THE  CLERK;  SOMETIMES,  SOMETIMES  NOT, 
CHECKED  3Y  THE  JUDGE  INVOLVED. 

MR.  HERTZBERG:  IT  BEARS  A  DATE.  IT  SAYS  "MINUTES 

ENTERED  12/11/86"  WITH  A  COUNTY  CLERK  SEAL.  IT  HAS  JUDGE 

BRECKENRI DGE ' S  NAME  AT  THE  TOP  AND  HAS  THE  DATE  ABOVE  IT. 

AND  WE  ARE  RELYING  ON  THIS  DOCUMENT. 

THE  COURT:  WHAT  I . AM  SAYING  TO  YOU  IS  BASICALLY  WHAT 
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WE  REALLY  NEED  IS  THE  ORDER  THAT  HE  SIGNED. 

NOW,  LATER  IN  THIS  PARAGRAPH  IT  SAYS,  " 

THE  ENTIRE  REMAINING  RECORD  OF  THIS  CASE  EXCEPT  THE 
STIPULATED  SEALING  ORDER  AND  THE  ORDER  DISMISSING  ACTION 
WITH  PREJUDICE  FILED  THIS  DATE  ARE  ORDERED  SEALED  AND  NOT 
TO  BE  OPENED  OR  INSPECTED  WITHOUT  PRIOR  COURT  ORDER.” 

NOW,  EVEN  THAT  IN  THE  MINUTE  ORDER  SUGGESTS 
THAT  THIS  ISN'T  IN  STONE  FOR  EVER.  AND  I  DO  HAVE  A  COPY  OF 
ONE  OF  THE  ORDERS  REFERRED  TO  THERE  WHICH  CONTAINS  LANGUAGE 
VERY  SIMILAR  TO  THE  LAST  PART  OF  THIS  MINUTE  ORDER,  BUT  NOT 
ANYTHING  LIKE  THE  FIRST  PART  ABOUT  RETAINING  JURISDICTION 
TO  ENFORCE  THE  SETTLEMENT  AGREEMENT. 

MS.  PLEVIN:  THE  ONLY  PERTINENT  DOCUMENT,  I  BELIEVE, 

IS  EXHIBIT  Q  TO  THE  MOTION  WHICH  IS  THE  ORDER  DISMISSING 
ACTION  WITH  PREJUDICE. 

I  BELIEVE,  BASED  ON  MY  REVIEW  OF  THE  TRANSCRIPT 
WHICH,  AFTER  MR.  HERTZBERG'S  REMARKS  ARE  CONCLUDED,  I'LL 
REVIEW  WITH  YOU  IS  PROBABLY  THE  SOURCE  OF  THE  CONFUSION. 

IT  IS  ALMOST  THE  LAST  OF  THEIR  EXHIBITS,  YOUR  HONOR. 

THE  COURT:  I  AM  LOOKING  AT  Q.  MAYBE  THIS  IS  HELPFUL. 

1  HERE  IS  AN  ORDER  ON  IT  HERE,  ORDER  DISMISSING  ACTION  WITH 
PREJUDICE,  WHICH  SHOWS  A  CONFIRMED  SIGNATURE  OF  JUDGE 
BRECKENRIDGE.  AND  IT  IS  A  FOUR-LINER. 

MS.  PLEVIN:  YOUR  HONOR,  THIS  IS  THE  ORDER  WH I CH, 

WHEN  THIS  MOTION  WAS  ORIGINALLY  FILED,  THE  MOVING  PARTIES 
CHOSE  TO  RELY  ON  FOR  THE  CLAIM  THAT  THE  COURT  RETAINED 
JURISDICTION  TO  ENFORCE  THE  SETTLEMENT  AGREEMENT. 

MR.  HERTZBERG:  YOUR  HONOR,  I  THOUGHT  I  HAD  THE  FLOOR  j 
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AS  THE  MOVING  PARTY.  AND  I  WOULD  LIKE  TO  MOVE  ALONG. 

THIS  IS  A  SUBSTANTIVE  ARGUMENT.  I  CAN  ADDRESS 

ALL  THIS. 

I  AM  HAVING  TROUBLE  BECAUSE  DISJOINTED  ASPECTS 
OF  THE  SUBSTANTIVE  ISSUES  ARE  BEING  RAISED  HITHER,  THITHER 
AND  BEYOND. 

THE  COURT:  BUT  YOU  MUST  BE  WILLING  WHEN  YOU  MAKE  A 

POINT  TO  HAVE  IT  EXAMINED  AT  THE  TIME.  THERE  ARE  PROBABLY 
10  OR  1 5  DIFFERENT  POINTS  INVOLVED  IN  THIS  OVERALL  SITUATION, 
IT  IS  TOO  MUCH  OF  A  BURDEN  ON  EITHER  COUNSEL  OR  THE  COURT 
TO  SAY  FORGET  THAT  ONE;  I'LL  GO  ON  TO  ANOTHER  ONE. 

MR.  HERTZBERG:  THEN  LET  ME  RESPOND  TO  IT. 

THE  JURISDICTIONAL  ISSUE  WAS  BELATEDLY  RAISED 
IN  THE  ELEVENTH  HOUR  LAST  WEEK  AFTER  ALL  THE  OTHER  BRIEFING 
WAS  DONE.  AND,  YOUR  HONOR,  WE  ARE  RELYING  ON  THE  SETTLEMENT 
AGREEMENT  WHICH  THE  PARTIES  SIGNED  WHICH  SAID  THAT  THE  COURT 
__  THAT  WE  WERE  SUBMITTING  OURSELVES  TO  THE  COURT'S  FURTHER 
JURISDICTION  TO  RESOLVE  SETTLEMENT  DISPUTES  THAT  MIGHT  ARISE 
WE  ARE  RELYING  ON  THE  ORDER  THAT  I  JUST  GAVE  YOU.  WE  ARE  -- 

THE  COURT:  THE  MINUTE  ORDER  OF  DECEMBER  11,  '86? 

MR.  HERTZBERG:  WE  ARE  RELYING  ON  ALL  THE  OTHER  ORDERS 
THAT  WERE  BEFORE  THE  COURT.  WE  ARE  RELYING  — 

THE  COURT:  WHAT  OTHER  ORDERS?  BECAUSE  TECHNICALLY, 

EVERYTHING  IN  THIS  --  I  DON'T  KNOW  --  12  VOLUME  FILE  IS, 
QUOTE,  BEFORE  ME.  AND  THEY  ARE  NOT  EVEN  IN  THE  ROOM  OR  IN 
THE  BUILDING. 

MR.  HERTZBERG:  WE  ARE  RELYING  ON  THE  DECEMBER  8 TH , 

1986  JOINT  STIPULATION  BETWEEN  THE  COUNSEL  FOR  BOTH  PARTIES. 
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THE  LAST  SENTENCE,  WHICH  SAYS,  "THIS  COURT 
SHALL  RETAIN  JURISDICTION  --  " 

THE  COURT:  BEFORE  YOU  READ  IT,  WHERE  IT  IS? 

MS.  PLEVIN:  IT  IS  AN  EXHIBIT  TO  THIS  REPLY  TO  THE 

JURISDICTIONAL  BRIEF,  YOUR  HONOR. 

MR.  HERTZBERG :  WE  SUBMITTED  IT  WHEN  THEY,  LAST  WEEK 
AT  THE  LAST  MOMENT,  FILED  THEIR  JURISDICTIONAL  ARGUMENT. 

THE  COURT:  WHICH  EXHIBIT  IS  IT? 

MR.  HERTZBERG:  THERE'S  A  DOCUMENT  CALLED  "SUPPLE¬ 
MENTAL  REPLY  IN  SUPPORT  OF  MOTION  TO  ENFORCE  SETTLEMENT 
AGREEMENT."  IT  IS  THE  DECLARATION  OF  RANDALL  A.  SPENCER,  AN 
EXHIBIT  A  TO  THAT. 

MAY  I  PASS  A  COPY  UP  TO  YOUR  HONOR? 

THE  COURT:  NO.  I  REALLY  NEED  TO  FIND  IT  IN  THE  RECORD 

HERE. 

MS.  PLEVIN:  IT  IS  NOT  RESPONSIVE,  YOUR  HONOR.  IT  IS 

NOT  AN  ORDER  OF  THE  COURT.  IT  IS  A  DOCUMENT  SIGNED  BY  THE 
PARTIES.  IT  IS  NOT  SIGNED  BY  THE  COURT;  IT  IS  NOT  AN  ORDER. 

MR.  YANNY:  AND,  YOUR  HONOR,  THE  ORIGINAL  QUESTION  WAS 
WHETHER  THE  COURTROOM  SHOULD  BE  CLEARED. 

WE  HAVE  GONE  SO  FAR  AWAY  FROM  THAT. 

THE  COURT:  OKAY.  NOW  I  HAVE  THE  DOCUMENT.  BUT  IT  IS 

ENTITLED  "REPLY  IN  SUPPORT  OF  THE  MOTION  TO  ENFORCE  SETTLE¬ 
MENT  .  " 

MR.  HERTZBERG:  NO.  IT  IS  ENTITLED  "SUPPLEMENTAL 
REPLY  IN  SUPPORT  OF  THE  MOTION  TO  ENFORCE  SETTLEMENT  AGREE¬ 
MENT.  DECLARATION  OF  RANDALL  A.  SPENCER." 

THE  COURT:  OKAY.  NOW,  EXH I  5 1 T  A  TO  THAT  IS  THE 
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"PETITION  FOR  REVIEW  DENIED  IN  THE  SUPREME  COURT." 

MS.  PLEVIN:  THAT  IS  THE  WRONG  DOCUMENT,  YOUR  HONOR. 

THE  COURT:  IT  IS  ENTITLED  "SUPPLEMENTAL  OPPOSITION 

TO  GERALD  —  " 

MR.  HERTZBERG:  NO.  "SUPPLEMENTAL  REPLY  IN  SUPPORT 

OF  THE  MOTION."  THIS  IS  A  RESPONSE  TO  THE  DOCUMENT  YOUR 
HONOR  JUST  READ  FROM. 

THE  COURT:  WHEN  WAS  IT  FILED? 

MR.  HERTZBERG:  I  THINK  TWO  DAYS  AFTER  THAT. 

MS.  PLEVIN:  DECEMBER  19TH,  YOUR  HONOR. 

THE  COURT:  OKAY.  HERE  IT  IS. 

MR.  HERTZBERG:  EXHIBIT  A,  YOUR  HONOR. 

THE  COURT:  THIS  IS  ENTITLED  "JOINT  STIPULATION  OF 
DISMISSAL."  BUT  THERE  IS  NO  ORDER  OF  COURT  OR  SIGNATURE  OF 
JUDGE  BRECKENRIDGE  HERE;  RIGHT?' 

MR.  HERTZBERG:  THAT  IS  CORRECT,  YOUR  HONOR. 

THE  COURT:  I  JUST  WANT  TO  MAKE  AN  INVENTORY  OF  WHAT 

WE  HAVE,  WHAT  MOVING  DOCUMENTS  WE  HAVE  THAT  RELATE  TO  THIS 
I  S SUE  . 

MR.  HERTZBERG:  THAT  IS  WHY  WE  ARE  GOING  THROUGH  THIS. 

THE  COURT:  WELL,  1  NEED  TO  DO  IT. 

MR.  HERTZBERG:  YOU  ASKED  ME  WHAT  I  AM  RELYING  ON.  I 
AM  RELYING  ON  THAT. 

THE  COURT:  I'LL  PUT  DOWN,  FIRST  OF  ALL,  THOSE  THAT 

ARE  SIGNED  BY  A  JUDGE. 

WE  HAVE  THE  STIPULATED  SEALING  ORDER  OF 
DECEMBER  11,  '86. 

THEN  WE  HAVE  THE  ORDER  DISMISSING  ACTION  WITH 
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PREJUDICE,  ALSO  OF  DECEMBER  11,  ’86. 

THEN  WE  HAVE  THE  MINUTE  ORDER  OF  DECEMBER  11. 
MR.  HERTZBERG:  THERE  ARE  TWO  ORDERS  ON  DECEMBER  11TH. 

ONE  IS  THE  ONE  I  GAVE  YOUR  HONOR  A  FEW  MINUTES  AGO  WHICH  HAS 
THE  LANGUAGE,  "  ...  THE  COURT  RETAINS  JURISDICTION  TO  ..." 

THE  COURT:  YOU  ARE  HOLDING  UP  THE  MINUTE  ORDER.  THAT 
IS  WHAT  I  AM  NOW  INVENTORYING. 

IT  SAYS  "MINUTE  ORDER  OF  DECEMBER  11,  1986." 

AND  THEN  THERE  IS  A  FOURTH  DOCUMENT.  THAT  IS 
THE  ONE  YOU  HAVE  JUST  REFERRED  TO;  IT  IS  ENTITLED  "JOINT 
STIPULATION  OF  DISMISSAL." 

MR.  HERTZBERG:  THAT'S  RIGHT.  NOW,  THERE  IS  ANOTHER 
ORDER  OF  DECEMBER  11TH. 

MR.  YANNY:  WERE  THE  LAST  TWO  SIGNED  BY  A  JUDGE? 

THE  MINUTE  ORDER  WAS  NOT  SIGNED  BY  THE  JUDGE 
AND  THE  JOINT  STIPULATION  -- 

MR.  HERTZ3ERG:  PLEASE,  PLEASE. 

THERE  IS  EXHIBIT  Q  TO  OUR  MOVING  PAPERS; 
ANOTHER  ORDER  OF  DECEMBER  11,  1986. 

THE  COURT:  I  HAVE  ALREADY  CATALOGED  THAT.  THAT  IS 

THE  SECOND  ONE  THAT  IS  ENTITLED  "ORDER  DISMISSING  ACTION 
WITH  PREJUDICE." 

SO  THESE  ARE  IN.  THAT  IS  THE  WHOLE  LIST. 

WHAT  ELSE  IS  THERE? 

MR.  HERTZBERG:  THERE  ARE  TWO  MORE  THINGS.  ONE  OF  THEM 
IS  AN  EXCERPT  FROM  THE  DECEMBER  11,  1986  TRANSCRIPT  IN  THIS 

CASE  BEFORE  JUDGE  BRECKENR I DGE . 

IS  THAT  TRANSCRIPT  IN  THE  RECORD  HERE? 
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MS.  PLEVIN:  I  FILED  IT,  YOUR  HONOR.  IT  SHOULD  BE 

BEFORE  YOU.  IT  WAS  FILED  ON  DECEMBER  20TH. 

NOTICE  OF  LODGING  OF  DOCUMENTS,  IT  WAS  ACCEPTED 

AS  FILED  AND  IT  IS  ITEM  1. 

I  FILED  THE  ENTIRE  TRANSCRIPT  OF  THE  PROCEEDINGS 

OF  DECEMBER  11,  1986. 

THE  COURT:  THEY  SAID  THEY  HAVE  LODGED  SOME  THINGS 

HERE  . 

MS.  PLEVIN:  I  MAY  HAVE  AN  EXTRA  ONE  TO  GIVE  YOU. 

MR.  HERTZBERG:  I  HAVE  AN  EXTRA  ONE. 

THE  COURT:  HAND  IT  TO  THE  CLERK. 

MR.  HERTZBERG:  I  WANTED  TO  READ  FROM  IT. 

THE  COURT:  I  NEED  IT  TO  FOLLOW  ALONG  AND  LISTEN  TO 

THE  CONTEXT. 

MR.  HERTZBERG:  I  WANTED  TO  DIRECT  YOUR  HONOR'S 

ATTENTION  TO  PAGE  2,  LINES  16  THROUGH  20. 

THE  COURT:  OKAY.  WHAT  I  AM  GOING  TO  DO  IS  TAKE  A 

BRIEF  RECESS.  WE  HAVE  ANOTHER  MATTER  ANYWAY.  AND  BEFORE 
WE  DO  THAT,  LET'S  JUST  DO  THIS:  THE  FIRST  ONE  LISTED  IS  THE 

STIPULATED  SEALING  ORDER;  WHAT  DO  YOU  RELY  ON  THERE?  WHAT 
PART  OF  THIS  ORDER  DO  YOU  RELY  UPON? 

MR.  HERTZBERG:  I  DON'T  HAVE  IT  IN  FRONT  OF  ME,  YOUR 

HONOR . 

THE  COURT:  DURING  THIS  RECESS  GET  THEM  IN  ORDER  AND 

WE'LL  EVEN  GIVE  THEM  NUMBERS  HERE. 

THE  FIRST  ONE  IS  THE  STIPULATED  SEALING  ORDER. 
THE  SECOND  ONE  IS  THE  ORDER  DISMISSING  ACTION. 
THE  THIRD  ONE  IS  THE  MINUTE  ORDER. 


3  &>  ’ 


1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

1 5 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

26 

27 


37 


THE  FOURTH  ONE  IS  THE  JOINT  STIPULATION  OF 

D I  SMI S SAL . 

THE  FIFTH  ONE  IS  THE  TRIAL  TRANSCRIPT,  PAGE 

2 1  LINE  16  THROUGH  LINE  20  OF  DECEMBER  11TH. 

I  AM  GOING  TO  ASK  YOU  NOW  AFTER  THIS  BRIEF 
RECESS  TO  GO  OVER  WITH  ME  EACH  OF  THE  PORTIONS  OF  THESE 
ORDERS  THAT  YOU  RELIED  UPON  AND  STATE  WITHOUT  DRIFTING  THAT 
THERE  IS  SOME  OTHER  ISSUE,  WHAT  IT  IS,  AND  WHAT  YOU  RELY 
UPON  IT  FOR. 

MR.  HERTZBERG :  SURE.  I  WOULD  LIKE  TO  DO  THAT  WITHOUi 

PREJUDICE  TO  IF  WE  FIND  SOMETHING  ELSE  AFTER  WE  LEAVE  HERE 
TODAY,  WHILE  THIS  ACTION  IS  PENDING,  TO  ALSO  SUBMIT  THAT  TO 
THE  COURT.  BUT,  SURELY,  WE'LL  DO  THAT  WITH  RESPECT  TO  THESc 
DOCUMENTS . 

THE  COURT:  WELL,  OKAY.  BUT  I  THINK  THIS  OPuN-END^DN-  S  S 

IS  A  PROBLEM.  SO  IT  IS  INCUMBENT  UPON  YOU  TO  NOW  BE  PREPARED 
TO  STATE  THE  BASIS  FOR  THE  ACTION  THAT  YOU  SEEK  THE  COURT 
TO  TAKE,  NOT  TO  SAY  WE  MAY  NOT  HAVE  IT  NOW,  BUT  WE  MAY  Go 
IT  LATER. 

MR.  HERTZBERG:  I  AM  SAYING  THEY  JUST  FILED  LAST  WEEK  -- 
AFTER  ALL  THE  BRIEFING  WAS  IN,  THEY  RAISED  THIS  JURISDICTION 
POINT.  AND  WE  HAVE  SCRAMBLED  TO  FIND  DOCUMENTS  RESPONSIVc 
TO  THAT.  WE  THINK  WE  HAVE  MORE  THAN  ENOUGH  iO  COMPLE  i  ELY 
ANSWER  THAT  ISSUE.  BUT  IT  SEEMS  THAT  YOUR  HONOR  IS  TRYING 
TO  HOLD  ME  FOR  IMPERPETUITY  WHEN  I  COME  BACK  TO  SPECIFIC 
PROVISIONS  OF  THESE  DOCUMENTS.  I  THINK  IN  FUNDAMENTAL  FAIR¬ 
NESS,  ALL  3  WANTED  TO  DO  WAS  TO  INDICATE  THAT  I  WILL 
ENDEAVOR  TO  DO  THAT  FOR  THESE  DOCUMENTS.  WE  DON'T  WANT  TO 
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SAY  THAT  WE  MAY  NOT  FIND  SOMETHING  ELSE  BEFORE  THIS  PROCEEDING 
IS  CONCLUDED. 

THE  COURT:  OBVIOUSLY  IF  YOU  MAKE  A  SHOWING,  WE'LL 

CONSIDER  THAT.  BUT  I  THINK  YOU  ARE  DOING  THIS  A  LITTLE  TOO 
LIMITED  RIGHT  NOW. 

WHAT  I  WANT  YOU  TO  DO  AFTER  THE  RECESS  IS 
SPECIFY  FOR  ME  WHAT  PROVISIONS  YOU  RELY  ON  AND  FOR  WHAT 
PURPOSE . 

THERE  IS  MORE  INVOLVED  HERE  THAN  THE  JURIS¬ 
DICTIONAL  ISSUE,  MAYBE. 

IF  THERE  IS  JURISDICTION,  THEN  YOU  ARE  SAYING 
BASED  ON  SOMETHING,  MAYBE  SEVERAL  THINGS,  WE  SEEK  AN  ORDER, 

A  COURT  ORDER,  AS  YOU  ARE  SEEKING.  AND,  OBVIOUSLY,  WE  NEED 
TO  HAVE  THE  SAME  KIND  OF  DELINEATION. 

NOW,  WE  SHOULD  ADD  TO  THIS  LIST,  I  GUESS,  NO. 

6,  THE  SETTLEMENT  AGREEMENT. 

DO  YOU  RELY  UPON  THAT? 

MR.  HERT2BERG:  ABSOLUTELY,  WE  DO.  WE  HAVE  DONE  THAT 

IN  OUR  MOVING  PAPERS. 

THE  COURT:  SO  WE  ARE  NOW  ORGANIZING  THIS  FOR  THE 

HEARING.  SO  THE  SIXTH  ITEM  IS  THE  SETTLEMENT  CONTRACT. 

SO,  PLEASE,  SPECIFY  THE  PROVISIONS  THERE  THAT 

YOU  ARE  RELYING  ON. 

MR.  HERTZBERG:  IT  IS  IN  OUR  MOVING  PAPERS,  BUT  WE'LL 

SAY  IT  A  SECOND  TIME. 

THE  COURT:  BUT,  YOU  SEE,  YOUR  MOVING  PAPERS  WERE 

FILED  BEFORE  THEY  CONTESTED  THE  JURISDICTION. 

MR.  HERTZBERG:  BUT  WE  WANTED  YOUR  HONOR  TO  KNOW  YOU 
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HAD  JURISDICTION. 

THE  COURT:  THEY  ARE  A  LITTLE  CRITICAL  OF  THE  CRYPTIC 

WAY  YOU  COVERED  THAT. 

MR.  HERTZBERG:  THERE  IS  NOTHING  CRYPTIC  ABOUT  IT. 

THE  COURT:  IT  WAS  TWO  LINES  IN  YOUR  MOVING  PAPERS. 

NOW  IS  YOUR  OPPORTUNITY  TO  EXPAND  ON  THAT. 

SO  WE'LL  BE  IN  RECESS. 

(UNRELATED  MATTERS  WERE  HEARD  BY  THE 

COURT . ) 

THE  COURT:  OKAY.  WE  ARE  BACK  ON  THE  RECORD. 

NOW,  I  WILL  GIVE  YOU  WHATEVER  TIME  YOU  NEED. 
BUT  HAVING  READ  THESE,  I  THINK  WE  NEED  TO  CLARIFY,  AS  I 
THINK  HE  TRIED  TO  DO  AT  THE  BEGINNING,  THE  SEPARATENESS 
OF  THE  VARIOUS  THINGS  THAT  ARE  REQUESTED  HERE.  AND  THESE 
ORDERS  AND  THE  STIPULATION  IN  THE  MINUTE  ORDER  READ  TOGETHER 
GIVE  A  FAIRLY  CLEAR  PICTURE  THAT  JUDGE  BRECKENRIDGE  PLAYED 
NO  ROLE  IN  SUPERVISING  ANY  OF  THE  DOCUMENTS  AND  READ  THEM 
WHEN  HE  WAS  ASKED  TO  AND  ULTIMATELY  ORDERED,  PURSUANT  TO 
STIPULATION  OF  THE  PARTIES,  THE  FILE  --  AND  THERE  WAS  SOME 
DISCUSSION  ABOUT  WHAT  THAT  MEANT  --  SEALED. 

HE  SAID  AT  ONE  POINT,  "LOOK,  WE  CAN'T  GO  BACK. 
OTHER  PEOPLE  HAVE  LOOKED  AT  THIS  FILE.  I  DON'T  KNOW  WHO 
THEY  ARE.  WE  CAN'T  DO  ANYTHING  ABOUT  THAT." 

HE  SAID,  "THERE  MAY  BE  TIMES  IN  THE  FUTURE 
WHEN  OTHER  DOCUMENTS  WILL  COME  BACK  FROM  THE  APPELLATE  COURT 
AND  THERE  MAY  HAVE  TO  BE  FURTHER  ORDERS,"  BUT  HE  ULTIMATELY 
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SIGNED  AN  ORDER,  I  GUESS.  I  DON’T  KNOW  IF  IT  IS  ACTUALLY 
--  LET'S  SEE  --  YES.  IT  IS  INCLUDED  WITHIN  THE  STIPULATED 
SEALING  ORDER.  HE  ORDERED  THE  REMAINING  RECORD  OF  THIS  CASE 
SAVE  THE  SPECIFIED  ORDERS  PLACED  UNDER  THE  SEAL  OF  THE 
COURT . 

NOW,  TO  THE  EXTENT  THAT  THAT  IS  NOTHING  THAT 
IS  SOUGHT  BY  THE  CHURCH,  THE  CHURCH  ISN'T  ASKING  THAT  THAT 
BE  CHANGED  AT  ALL;  SO  WE  DON’T  NEED  TO  DELVE  INTO  THAT  IN 
CONNECTION  WITH  YOUR  MOTION. 

MR.  HERTZBERG:  NO. 

THE  COURT:  WHAT  WE  ARE  DEALING  WITH  ON  YOUR  MOTION, 

SPEAKING  TO  THE  CHURCH,  IS  THE  AGREEMENT  WHICH  IS  CALLED-- 
REFERRED  TO  AS  PARAGRAPH  2  OF  THE  ORDER  DISMISSING  ACTION 
WITH  PREJUDICE. 

THEN  IT  SAYS,  "AN  EXECUTED  DUPLICATE  ORIGINAL 
OF  THE  PARTIES'  MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT 
AGREEMENT  FILED  HEREIN  UNDER  SEAL  SHALL  BE  RETAINED  BY  THE 
CLERK  OF  THIS  COURT  UNDER  SEAL." 

NOW,  IT  IS  THAT  DOCUMENT,  WE'LL  CALL  IT  THE 
SETTLEMENT  AGREEMENT,  THAT  YOU  SEEK  RELIEF  UNDER.  AND  THAT 
DOCUMENT  WASN'T  BEFORE  JUDGE  BRECKENRIDGE  ON  DECEMBER  11. 
AND  HE  DIDN'T  ORDER  IT  PERFORMED. 

SO  WE  NEED  TO  FIND  --  SO  YOU  ARE  NOT  SEEKING 
THE  COURT  TO  EXERCISE  THE  CONTINUING  JURISDICTION  THAT  I 
HAVE  BEEN  TALKING  ABOUT  IN  CONNECTION  WITH  THE  CONFIDEN¬ 
TIALITY  OR  THE  SEALING  ORDER.  YOU  ARE  TALKING  ABOUT  SOME¬ 
THING  TOTALLY  DIFFERENT? 

MR.  HERTZBERG:  YOUR  HONOR,  LET  ME  DIRECT  YOU  PRECISELY 
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TO  THE  LANGUAGE  WHICH  SHOWS  THAT  IN  OUR  VIEW,  WITHOUT 
QUESTION,  JUDGE  BRECKENRIDGE  KNEW  THAT  THIS  COURT,  IN  HIS 
PERSON  IN  THE  FIRST  INSTANCE  AND  HIS  SUCCESSORS  AS  YOURSELF, 
WERE  GOING  TO  RETAIN  JURISDICTION  TO  ENFORCE. 

FIRST  OF  ALL,  CONSIDERATION;  THERE  IS  THE  — 

THE  COURT:  THE  SETTLEMENT  AGREEMENT  ITSELF? 

TO  ENFORCE  THE  SETTLEMENT  AGREEMENT? 

MR.  HERTZBERG:  THAT  IS  CORRECT,  THE  SETTLEMENT 
AGREEMENT  WHERE  THE  PARTIES  AGREE,  AT  PARAGRAPH  20,  LOOKING 
AT  THE  DOCUMENT  YOUR  HONOR  JUST  READ  FROM  WHICH  IS  SIGNED 
BY  JUDGE  BRECKENRIDGE,  THE  ORDER  DISMISSING  THE  ACTION  WITH 
PREJUDICE  HAS  VERY  SIGNIFICANT  LANGUAGE.  AT  THE  TOP  IT  SAYS, 
"UPON  CONSIDERATION  THE  PARTIES  STIPULATE  FOR  DISMISSAL  AND 
THE  MUTUAL  RELEASE  OF  ALL  CLAIMS  IN  THE  SETTLEMENT  AGREEMENT, 
THE  ENTIRE  RECORD  HEREIN." 

AND  IT  IS  SO  ORDERED.  AND  THE  JUDGE. 

THE  COURT:  LET  ME  INTERRUPT  YOU  BECAUSE  THE  RECORD 

IS  QUITE  CLEAR  THAT  JUDGE  BRECKENRIDGE  DIDN'T  HAVE  BEFORE 
HIM,  QUOTE,  MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT 
AGREEMENT,  END  QUOTE,  BECAUSE  IT  ISN'T  IN  THE  FILE. 

MR.  HERTZBERG:  I'LL  SHOW  YOU  WHAT  HE  DID  HAVE  IN 

FRONT  OF  HIM. 

THE  COURT:  BUT  YOU  POINTED  TO  SOMETHING  THAT  WOULD 
SUGGEST  THAT  JUDGE  BRECKENRIDGE,  UPON  CONSIDERATION  OF  THAT 
DOCUMENT,  ENTERED  THIS  ORDER. 

MR.  HERTZBERG:  I  AM  NOT  SAYING  THAT. 

THE  COURT:  THE  RECORD  BELIES  THAT. 

WHY  DID  YOU  EVEN  READ  IT? 
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MR.  HERTZBERG:  I  WAS  ABOUT  TO  TELL  YOU.  YOU 

INTERRUPTED  ME. 

LET  ME  GO  BACK  TO  IT. 

IT  REFERS  TO  THE  STIPULATION  FOR  DISMISSAL; 

CORRECT? 

AND  THIS  IS  DATED  DECEMBER  11TH  THAT  JUDGE 
BRECKENRIDGE  SIGNED  THIS  ORDER. 

WELL,  THE  JOINT  STIPULATION  OF  DISMISSAL  WAS 
BEFORE  THE  COURT.  IT  WAS  EXECUTED  BY  THE  PARTIES  AND  BY  ITS 
TERMS  ON  PAGE  2  BY  THE  DATE  ON  IT,  IT  SAYS  "DATED  DECEMBER 
8  TH .  " 

SO  THREE  DAYS  BEFORE  JUDGE  BRECKENRIDGE  SIGNED 
HIS  DECEMBER  11TH  ORDER,  THE  PARTIES  ENTERED  INTO  CALLED 
A  JOINT  STIPULATION  OF  DISMISSAL  WHICH  JUDGE  BRECKENRIDGE 
RECITED  ON  DECEMBER  1 1TH  AS  HAVING  READ  AND  TAKEN  IT  INTO 
CONSIDERATION. 

AND,  YOUR  HONOR,  ON  THAT  JOINT  STIPULATION  OF 
DISMISSAL  IT  SAYS,  "THIS  COURT  SHALL  RETAIN  JURISDICTION 
AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME  FOR  THE  PURPOSES  OF 
ENFORCING  SAID  AGREEMENT." 

SO  ON  DECEMBER  11TH  ON  AN  ORDER  THAT  WAS 
SIGNED  BY  JUDGE  BRECKENRIDGE  AND  FILED  IN  THE  COURT 
CALLED  "ORDER  DISMISSING  ACTION  WITH  PREJUDICE,"  THE  JUDGE 
INCORPORATES  BY  REFERENCE  A  DOCUMENT,  NOT  A  SETTLEMENT 
AGREEMENT,  BUT  SOMETHING  CALLED  "JOINT  STIPULATION  OF 
DISMISSAL"  ENTERED  INTO  SEVERAL  DAYS  BEFORE;  SAYS  HE  HAS 
READ  IT;  SAYS  HE  HAS  CONSIDERED  IT,  INCORPORATES  IT  BY 
REFERENCE.  AND  THAT  VERY  DOCUMENT  WHICH  THE  JUDGE  READ  AND 
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SAYS  HE  READ  SAYS,  "THIS  COURT  SHALL  RETAIN  JURISDICTION 
AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME." 

OF  COURSE,  THAT  EXPLAINS  WHY  THIS  MINUTE  ORDER 
OF  THE  1 1TH,  WHICH  YOUR  HONOR  WAS  SO  SCEPTICAL  ABOUT  WHEN 
YOU  SAW  IT  -- 

THE  COURT:  I  AM  NOT  SCEPTICAL.  I  SAID  IT  DOESN'T 

BEAR  A  SIGNATURE. 

BACK  UP  A  MINUTE.  BECAUSE  I  HAVE  LOST  YOU 

HERE  . 

THE  JOINT  STIPULATION  OF  DISMISSAL  STATES  -- 
THE  LAST  LINES  SAY,  "THIS  COURT  SHALL  RETAIN  JURISDICTION 
AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME  FOR  THE  PURPOSE  OF 
ENFORCING  SAID  AGREEMENT." 

NOW,  WHAT  DOES  "SAID  AGREEMENT"  REFER  TO? 

MR.  HERTZBERG:  THE  MUTUAL  RELEASE  OF  ALL  CLAIMS  AND 

SETTLEMENT  AGREEMENT  WHICH  CONTAINS  PARAGRAPH  20. 

THE  COURT:  JUST  A  MINUTE.  SO  THAT  IS  THE  AGREEMENT 

THAT  THE  JUDGE  DIDN'T  HAVE  AND  STILL  IS  NOT  IN  THE  FILE;  IS 
THAT  RIGHT? 

MR.  HERTZBERG:  FIRST  OF  ALL,  IT  IS  IN  THE  FILE 
BECAUSE  IT  WAS  MADE  PART  OF  THE  PAPERS.  NOW  -- 

THE  COURT:  BUT  THIS  MOTION  WAS  NEVER  IN  THE  FILE  AND 

WAS  NOT  BEFORE  JUDGE  BRECKENRIDGE  WHEN  HE  SIGNED  THE  ORDER 
THAT  REFERS  TO  THIS  STIPULATION. 

MR.  HERTZBERG:  BUT  WITH  ALL  DUE  RESPECT  -- 

THE  COURT:  IS  THAT  RIGHT  OR  NOT? 

MR.  HERTZERG:  YES. 

THE  COURT:  SO  WHAT  YOU  ARE  SAYING  IS  THAT  --  AND  YOU 
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ARE  TECHNICALLY  CORRECT  --  THAT  THE  PARTIES  STIPULATED  THAT 
THIS  COURT  SHALL  RETAIN  JURISDICTION  AND  MAY  REOPEN  THIS 
CASE  AT  ANY  TIME  FOR  THE  PURPOSE  OF  ENFORCING  SAID  AGREEMENT; 
JUDGE  BRECKENRIDGE  DIDN'T  SIGN  THAT,  BUT  HE  DID  SIGN  AN 
ORDER  PRESENTED  TO  HIM  THE  SAME  DAY,  AN  ORDER  DISMISSING 
ACTION  WITH  PREJUDICE  WHICH  SAID  THAT  HE  HAD  CONSIDERED 
THE  STIPULATION  FOR  DISMISSAL  WHICH  CONTAINS  THAT  LANGUAGE 
AND  THAT  HE  HAD  CONSIDERED  THE  MUTUAL  RELEASE  OF  ALL  CLAIMS, 
WHICH  HE  DIDN’T  HAVE  BEFORE  HIM,  AND  BASED  THEREON,  HE 
ORDERED  THE  ACTION  DISMISSED  WITH  PREJUDICE  AND  HE  ORDERED 
THAT  THE  MUTUAL  RELEASE,  SETTLEMENT  AGREEMENT,  SHOULD  THEN 
BE  FILED  WITH  THE  CLERK  AND  PUT  UNDER  SEAL. 

SO  THAT  IS  THE  RECORD;  THAT  IS  WHAT  HAPPENED? 

MR.  HERTZBERG:  THAT  IS  THE  RECORD. 

THE  COURT:  BUT  YOU  DO  NOT  FIND  ANY  PLACE  WHERE  HE 

SIGNED  ANY  DOCUMENT  SAYING  THAT  THE  COURT  RETAINED  JURIS¬ 
DICTION  TO  ENFORCE  THE  AGREEMENT;  THAT  WASN'T  BEFORE  HIM? 

MR.  HERTZ3ERG:  YOUR  HONOR,  I  RESPECTFULLY  SUBMIT 
THAT  WE  ARE  NOW  --  I  DON'T  KNOW  HOW  TO  PUT  THIS  --  I  SUBMIT 
__  MAY  I  RESPECTFULLY  SUGGEST  TO  THE  COURT  IT  IS  NOT 
NECESSARY  FOR  JUDGE  BRECKENRIDGE  TO  HAVE  KNOWN  EVERY  SINGLE 
TERM  IN  THE  AGREEMENT  IF,  INDEED,  HE  DIDN'T  KNOW  EVERY  TERM 
IN  THE  AGREEMENT.  AND  I  DON'T  KNOW  WHAT  WE  CAN  INFER  OR  NOT 
INFER  ABOUT  THAT  BECAUSE  MINISTERIALLY,  IT  WASN'T  SUBMITTED 
TO  THE  JUDGE  CONCURRENTLY. 

HE  UNDERSTOOD  WHAT  IS  CLEARLY  BEYOND  DISPUTE, 
THAT  IRRESPECTIVE  OF  WHAT  HE  KNEW  OR  DIDN'T  KNOW  ABOUT  THE 
SPECIFIC  TERMS,  HE  RELATED  THAT  HE  KNEW  THAT  THE  COURT  WAS 
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GOING  TC  RETAIN  JURISDICTION;  THAT  IT  WAS  A  CONDITION  THAT 
WAS  BROUGHT  TO  HIS  ATTENTION  AS  LATER  REFLECTED  ALSO  IN  THE 
MINUTE  ORDER. 

THE  COURT:  YOU  HAVE  TO  BE  MORE  PRECISE;  "RETAIN 

JURISDICTION"  IS  A  BROAD  TERM. 

CLEARLY,  HE  WAS  RETAINING  JURISDICTION  WITH 
REGARD  TO  THE  SEALING  ORDER.  BUT  TO  RETAIN  JURISDICTION 
TO  ENFORCE  THE  AGREEMENT  HAS  TO  COME  TO  SOMETHING  OTHER  THAN 
SOMETHING  HE  SIGNED  BECAUSE  HE,  PRESUMABLY,  KNEW  THAT  THE 
PARTIES  HAD  AGREED  THAT  THE  COURT  WOULD  RETAIN  JURISDICTION. 

MR.  HERTZBERG:  IT  SAYS  -- 

THE  COURT:  BUT  THE  PARTIES  DIDN'T  ASK  HIM  TO  MAKE 

THAT  ORDER  AND  THEREFORE  IT  IS  A  BIT  OF  A  STRETCH  TO  SAY 
THAT  THERE  HAS  EVER  BEEN  AN  ORDER  PRIOR  TO  WHAT  YOU  ARE 
SEEKING  IN  THIS  CASE  ENFORCING  OR  RETAINING  JURISDICTION  TO 
ENFORCE  THE  SETTLEMENT  AGREEMENT. 

MR.  HERTZBERG:  I  DON'T  AGREE.  BUT  WE  CAN  GO  AROUND 

AND  AROUND  ON  THIS. 

I  WANT  TO  POINT  OUT  ONCE  MORE  THAT  THE  DOCU¬ 
MENT  THAT  HE  CITED  ON  THE  11TH  AS  HAVING  READ  AND  TAKEN  INTO 
ACCOUNT  EMPHATICALLY  STATES  THAT  HE  WOULD  RETAIN  JURISDICTION 
FOR  PURPOSES  OF  ENFORCING  THE  AGREEMENT. 

THE  COURT:  IT  DOESN'T  SAY  "HE”;  IT  SAYS  THIS  COURT. 

THERE  IS  A  BIG  DIFFERENCE. 

MR.  HERTZBERG:  THAT  INCLUDES  YOU. 

SECONDLY,  THE  MINUTE  ORDER  IS  ENTIRELY 
CONSISTENT  WITH  THAT.  IT  UNAMBIGUOUSLY  SAYS  THE  COURT 
RETAINS  JURISDICTION  TO  ENFORCE  A  SETTLEMENT  AGREEMENT. 
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WE  HAVE  SOMETHING  FURTHER.  JUST  BEFORE  WE 
TOOK  THE  BREAK  WHEN  THE  OTHER  CASE  CAME  IN,  IN  THE  TRANSCRIPT 
OF  THE  11TH  THE  COURT  SAYS  ON  PAGE  2,  LINES  16  THROUGH  20, 
"I  HAVE  READ  THE  PROPOSED  STIPULATIONS  AND  THE  ORDER  ...  " 

AND  THEN  IT  GOES  ON  AND  TALKS  ABOUT  SOMETHING  ELSE. 

BUT  THE  STIPULATION  HE  IS  REFERRING  TO  IS  THE 
ONE  WHICH  INCLUDES  THE  LANGUAGE  THAT  THE  COURT  IS  RETAINING 
JURISDICTION  TO  ENFORCE  THE  SETTLEMENT. 

THE  COURT:  LOOK,  I  HAVE  READ  THE  WHOLE  TRANSCRIPT  OF 

THAT  DAY.  I  THINK  HE  WAS  TALKING  THROUGHOUT  THE  TRANSCRIPT 
ABOUT  THE  SEALING  ORDER. 

MS.  PLEVIN:  SEALING  STIPULATION. 

THE  COURT:  AND  YOU  ARE  CONCERNED  ABOUT  THE  VERY 

THINGS  THAT  I  HAVE  MENTIONED  HERE  TODAY  AND  THAT  IS  THAT 
WHEN  YOU  SEAL  A  FILE,  YOU  CAN  EXPECT  THAT  THERE  MAY  BE  LATER 
REQUESTS  BY  THE  SAME  PARTIES  OR  OTHER  PARTIES  TO  UNSEAL  IT. 

MR.  HERTZBERG:  YOUR  HONOR,  OBVIOUSLY,  ALL  I  CAN  DO 

IS  GIVE  YOU  ALL  THE  INDICIA.  WE  THINK,  SURE,  THIS  TRANSCRIPT 
WITH  THE  SEALING,  BUT  THAT  DOESN’T  DETRACT  OR  MITIGATE  THE 
FACT  THAT  AT  THE  VERY  OUTSET  OF  THE  HEARING  THE  JUDGE  SAID 
HE  HAD  READ  CERTAIN  PAPERS.  AND  THOSE  PAPERS  DEALT  WITH, 
AMONG  OTHER  THINGS,  THE  JOINT  STIPULATION  OF  DISMISSAL. 

NOW,  THE  JOINT  STIPULATION  OF  DISMISSAL 
INCLUDES  IN  IT  A  SEALING  PROVISION.  BUT  THAT  DOESN'T  MEAN 
THAT  IT  DOESN’T  ALSO  INCLUDE  THE  LANGUAGE  I  READ  TO  YOU 
RIGHT  BENEATH  THE  SEALING  PROVISION  WHICH  SAYS,  "THIS  COURT 
SHALL  RETAIN  JURISDICTION  AND  MAY  REOPEN  THIS  CASE  AT  ANY 
TIME  FOR  THE  PURPOSE  OF  ENFORCING  SAID  AGREEMENT." 
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MY  POINT  IS  THIS  IS  FURTHER  PROOF  THAT  HE  READ 
THE  WHOLE  THING.  HE  WAS  COGNIZANT  OF  IT  AND  HE  KNEW  THAT 
THIS  COURT  HAD  RETAINED  JURISDICTION  TO  ENFORCE  DISPUTES 
OVER  THE  SETTLEMENT  AGREEMENT  WHICH  WAS  THE  INTENT  OF  THE 
PARTIES. 

THE  COURT:  HERE  IS  THE  DISTINCTION: 

CAN  PARTIES  IN  THAT  AGREEMENT  CONFER  JURIS¬ 
DICTION  ON  THE  COURT  TO  ENFORCE  AN  AGREEMENT,  OR  DOES  THAT 
NEED  TO  COME  FROM  AN  ORDER  SIGNED  BY  THE  COURT? 

I  THINK  THAT  IF  PARTIES  CAN  DO  THAT,  THEN  WE 
HAVE  REALLY  OPENED  UP  A  NEW  PANDORA'S  BOX  HERE. 

MR.  HERTZBERG:  BUT  I  AM  NOT  SAYING  THAT.  I  AM  NOT 
SAYING  THE  PARTIES  CAN  UNILATERALLY  ON  THEIR  OWN  CONFER 
JURISDICTION  ON  THE  COURT. 

WHAT  I  AM  SAYING  IS  THE  PARTIES  AGREED;  IT  WAS 
THEIR  INTENTION  AND  IT  WAS  REFLECTED  THAT  THE  COURT  DID 
AGREE . 

THE  COURT:  THE  COURT  READ  IT  AND  THEN  THE  COURT  SAID 

IN  AN  ORDER  OBVIOUSLY  PREPARED  FOR  HIS  SIGNATURE,  THE  COURT 
SAID,  "UPON  CONSIDERATION  OF  THE  PARTIES'  STIPULATION  FOR 
DISMISSAL,  THE  MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT 
AGREEMENT  AND  THE  ENTIRE  RECORD  HEREIN.  IT  IS  ORDERED  AND 
ADJUDGED."  I  MEAN,  YOU  KNOW,  HE  OBVIOUSLY  DIDN'T  READ  THE 
MUTUAL  RELEASE.  IT  WASN'T  THERE.  IT  IS  LIKELY  HE  DIDN'T 
READ  THE  ENTIRE  RECORD  AND  CONSIDER  IT  ON  THIS  DATE.  SO 
BASICALLY,  THIS  WAS  A  FORM  ORDER  THAT  HE  SIGNED.  AND 
IT  DOESN'T  SAY  ANYTHING  ABOUT  RETAINING  JURISDICTION. 

WHAT  IT  DOES  IS  IT  REFERS  TO  THE  FACT  --  IT 
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GIVES  YOU  A  GOOD  PLACE  TO  ARGUE  THAT  HE  READ  AND  CONSIDERED 
ANOTHER  DOCUMENT  THAT  WAS  PRESENTED  TO  HIM  THAT  DAY  AND  THAT 
IS  THE  JOINT  STIPULATION  OF  DISMISSAL  WHICH  DOES  SAY  THAT 
THE  PARTIES  AGREE  THAT  THIS  COURT  SHALL  RETAIN  JURISDICITON 
AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME  FOR  THE  PURPOSE  OF 
ENFORCING  SAID  AGREEMENT,  MEANING  THE  SETTLEMENT  AGREEMENT. 

NOW  YOU  ARE  SAYING  THAT  THIS  CONSTITUTES  AN 
ORDER  BY  JUDGE  BRECKENRIDGE  THAT  THE  COURT  RETAINS  JURIS¬ 
DICTION. 

I  AM  RESPECTFULLY  DIFFERING  ON  THAT. 

MR.  HERTZBERG:  YOUR  HONOR,  THERE  ARE  SEVERAL  RESPONSES 

TO  THAT. 

FIRST  OF  ALL,  WE  HAVE  GIVEN  YOU  ALSO  THE 
MINUTE  ORDER  WHICH  IS  HARD  TO  IGNORE,  IN  MY  VIEW,  WHERE  IT 
IS  MADE  CLEAR,  A  MINUTE  ORDER  OF  THE  COURT,  THAT  THE  COURT 
RETAINS  JURISDICTION  TO  ENFORCE  A  SETTLEMENT  AGREEMENT. 

THE  COURT:  I'M  SORRY,  BUT  WE  CAN'T  GO  BACK.  WE  HAVE 

THE  TRANSCRIPT  OF  THAT  DAY.  IT  IS  THE  WHOLE  TRANSCRIPT; 

R 1 GHT  ? 

MS.  PLEVIN:  YES. 

MR.  HERTZBERG:  YES,  THE  TRANSCRIPT  HAS  NOTHING  -- 

THE  COURT:  WHAT  HAPPENS  IN  A  COURT,  AS  WE  ALL  KNOW, 

IS  WE  HAVE  A  REPORTER  AND  HE  TRANSCRIBES  EVERYTHING  THAT  IS 
SAID  AND  THE  CLERK,  BASED  ON  THAT  AND  USUALLY  BASED  ON  WHAT 
THE  JUDGE  TELLS  HER  OR  HIM  TO  PUT  IN  THE  MINUTE  ORDER  PUTS 
IT  IN  THE  MINUTE  ORDER  AT  THE  CONCLUSION  OF  THE  HEARING. 

BUT  BASICALLY  THE  BEST  EVIDENCE  OF  WHAT  HAPPENS  IN  THE  FORMAL 
HEARING  IS  THE  REPORTER'S  TRANSCRIPT. 
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NOW,  THE  MINUTE  ORDER  IS  A  REFLECTION  OF  THE 
CONCLUSION  OF  THE  HEARING  IN  THE  NORMAL  COURSE  OF  EVENTS. 

BUT  WE  DON'T  FIND  ANYTHING  IN  THE  TRANSCRIPT  WHICH  CONTAINS 
THE  JUDGE  ORDERING  FROM  THE  BENCH  THAT  JURISDICTION  SHALL 
BE  RETAINED  TO  ENFORCE  THE  AGREEMENT.  SO  IT  IS  REALLY  NOT, 

IN  MY  VIEW,  AN  ORDER  OF  THE  COURT  UNLESS  THE  JUDGE  MAKES  IT 
FROM  THE  BENCH  ON  THE  RECORD  OR  HE  SIGNS  A  DOCUMENT. 

MS.  PLEVIN:  IF  I  MAY  ADDRESS  THAT  — 

MR.  HERTZBERG:  I  STILL  HAVE  THE  FLOOR. 

MS.  PLEVIN:  I  HAVE  A  60-SECOND  COMMENT  THAT  I  THINK 
WOULD  HELP  CLARIFY  THIS. 

MR.  HERTZBERG  HAS  MADE  THE  ASSUMPTION  --  AND 
1  BELIEVE  IT  IS  ONLY  AN  ASSUMPTION  --  THAT  THE  COMMENT  WHICH 
HE  POINTED  TO  ON  PAGE  2,  "I  HAVE  READ  THE  PROPOSED  STIPU¬ 
LATION,"  NECESSARILY  RELATES,  IN  MR.  HERTZBERG'S  MIND,  TO 
THE  JOINT  STIPULATION  OF  DISMISSAL  WHICH  HAS  THE  LANGUAGE 
ON  WHICH  THE  MOVING  PARTIES  ARE  RELYING. 

BUT  YOU  WILL  NOTE  IN  THAT  VERY  SECTION,  HIS 
COMMENTS,  "THEN  MOVE  ON  TO  THE  ISSUE  OF  THE  SEALING  ..." 

I  SUBMIT  THAT  IT  IS  MORE  LIKELY  THAT  WHAT  HE  WAS  REFERRING 
TO  AT  THAT  MOMENT  WAS  THE  JOINT  STIPULATION  WITH  RESPECT  TO 
THE  SEALING. 

THERE  IS  NO  INDICATION  THERE  THAT  THAT  WAS  THE 
ONE  HE  WAS  REFERRING  TO.  THE  ONLY  OTHER  REFERENCE  AT  ALL, 
THERE  WAS  NO  DISCUSSION  IN  THIS  TRANSCRIPT  WHATSOEVER  ABOUT 
THE  CONDITIONS  ATTACHED  OF  THE  KIND  THEY  ARE  SEEKING  TO 
ENFORCE,  INCLUDING  THE  CONDITION  THAT  THE  ENTIRE  SETTLEMENT 
AGREEMENT  BE  MADE  A  COURT  ORDER.  THERE  IS  SIMPLY  NO 
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DISCUSSION,  AS  YOUR  HONOR  FULLY  UNDERSTANDS. 

MR.  HERTZBERG:  I'LL  MOVE  ON. 

I  WOULD  JUST  MAKE  THIS  OBSERVATION  ABOUT  THE 
TRANSCRIPT.  I  THINK  THIS  COURT,  ESPECIALLY  WHEN  THIS  MINUTE 
ORDER  IS  CONSISTENT  WITH  THE  OTHER  DOCUMENTS,  I  THINK  THAT 
THIS  COURT  HAS  TO  ASSUME  THAT  THE  JUDGE  SAID  THAT  AND  THAT 
WHOEVER  PREPARED  THIS  MINUTE  ORDER  WHO,  OF  COURSE,  IS  AN 
OFFICER  OF  SOME  COURT,  NOT  ONE  OF  THE  LAWYERS,  DIDN'T  INVENT 
OUT  OF  WHOLE  CLOTH  THE  STATEMENT  THAT  THE  COURT  WAS 
RETAINING  JURISDICTION. 

IT  IS  POSSIBLE  THAT  JUDGE  BRECKENRIDGE  SAID 
IT  OFF  THE  RECORD. 

IT  IS  POSSIBLE  THAT  THE  TRANSCRIBER  MISSED 
THAT  PORTION  BECAUSE,  AFTER  ALL,  THAT  PARTICULAR  HEARING  HAD 
TO  DO  WITH  THE  MECHANICS  OF  DEALING  WITH  THE  SEALED  DOCUMENTS. 

MS.  PLEVIN:  THE  ONLY  THING  WAS  THE  SETTLEMENT  AGREEMENT. 

MR.  HERTZBERG:  PLEASE,  I  DON'T  WANT  TO  BE  INTERRUPTED.  ! 

I  DIDN'T  INTERRUPT  YOU. 

THE  COURT:  MAYBE  YOU  SHOULD  HOLD  YOUR  HAND  UP. 

MR.  HERTZBERG:  THAT  IS  CONSUMATE  RUDENESS,  YOUR 

HONOR. 

THE  COURT:  BUT  WE  WON'T  LEAVE  THAT  UNCHALLENGED. 

WHAT  YOU  ARE  SAYING  IS  THAT  JUDGE  BRECKENRIDGE 
MAY  HAVE  MADE  AN  ORDER  TO  THE  CLERK  NOT  ON  THE  RECORD. 

I  SUGGEST  TO  YOU  THAT  IF  HE  DID  THAT,  HE  WOULD 
HAVE  TO  SIGN  AN  ORDER  TO  MAKE  IT  A  COURT  ORDER.  THE  CONVER¬ 
SATION  BETWEEN  THE  JUDGE  AND  THE  CLERK  AS  TO  WHAT  GOES  INTO 
THE  MINUTE  ORDER  DOES  NOT  CONSTITUTE  A  COURT  ORDER  AND 
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ESPECIALLY  WHEN  YOU  HAVE  A  TRANSCRIPT  OF  WHAT  HAPPENED 
DURING  THE  HEARING. 

MR.  HERTZBERG:  I  WANT  TO  MAKE  TWO  OTHER  POINTS  BEFORE 
I  MOVE  ON  ON  THIS.  ONE  OF  THEM  IS  THERE  IS  NO  EVIDENCE 
THAT  JUDGE  BRECKENRIDGE  DID  NOT  HAVE  THE  AGREEMENT  IN  FRONT 
OF  HIM. 

THE  COURT  IS  MAKING  A  MAJOR  FOCAL  POINT  OF  THE 
FACT  THAT  MINISTERIALLY  THE  SETTLEMENT  AGREEMENT  WAS  NOT 
FILED  SUBSEQUENTLY  WITH  THE  CLERK  OF  THE  COURT.  THAT  DOES 
NOT  MEAN ,  AND  THIS  COURT  CANNOT,  IN  OUR  VIEW,  CONCLUDE  THAT 
THE  COURT  DID  NOT  HAVE  THE  SETTLEMENT  AGREEMENT  IN  FRONT  OF 
IT  AND  WAS  NOT  AWARE  OF  THE  ENTIRETY  OF  ITS  TERMS. 

I  JUST  WANTED  TO  POINT  OUT  THAT  JUST  BECAUSE 
WE  DIDN’T  FILE  IT  WITH  THE  CLERK  DOES  NOT  MEAN  THAT  JUDGE 
BRECKENRIDGE  DIDN'T  KNOW  EVERY  WORD  THAT  WAS  IN  THAT  SETTLE¬ 
MENT  AGREEMENT. 

THE  COURT:  IT  DOES  NOT  MEAN  THAT  HE  DID  EITHER. 

AND  I'LL  SAY  THIS:  THAT  IN  MY  EXPERIENCE  -- 

AND  IT  MAY  NOT  BE  THE  SAME  AS  EVERYBODY  ELSE'S  --  WHEN 
PARTIES  OR  LAWYERS  WANT  A  JUDGE  TO  ORDER  THE  PERFORMANCE  OF 
THE  SETTLEMENT  AGREEMENT,  THEY  BRING  IT  IN. 

WITH  THE  LITTLE  CRYPTIC  PHRASE,  "IT  IS  SO 
ORDERED  AT  THE  END  OF  THE  AGREEMENT,  THAT  RAISES  ALL  SORTS 
OF  CONCERNS  WITH  ME.  MAYBE  EARLIER,  15  YEARS  AGO,  I  MIGHT 
HAVE  DONE  IT  A  COUPLE  OF  TIMES. 

WHEN  I  REALIZED  WHAT  KIND  OF  PROBLEM  THAT  WAS, 
I  SIMPLY  DON'T  DO  IT  ANYMORE.  IF  THEY  WANT  AN  ORDER  OF  SOME 
OF  THE  TERMS,  THEN  I  HAVE  THEM  SPELL  OUT  WHAT  OF  THE  TERMS 
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THEY  CONSIDERED  TO  BE  APPROPRIATE  FOR  THE  COURT  ORDER  AND 
THEN  I  GO  OVER  THEM  AND  SAY  IS  THIS  REALLY  SOMETHING  THAT 
IS  THE  BUSINESS  OF  THE  COURT  TO  BE  ORDERING  AND  ENFORCING 
WITH  CONTEMPT  OR  NOT? 

AND  I  MAKE  SURE  THAT  IT  IS  THE  KIND  OF  CLEAR 
AND  CONCISE  ORDER  THAT  CAN  BE  THE  SUBJECT  OF  A  CONTEMPT 
PROCEEDING.  SO  MY  BELIEF  IS  JUDGE  B RECKENR I DGE ,  BEING  A  VERY 
CAREFUL  JUDGE,  FOLLOWS  ABOUT  THE  SAME  PRACTICE  AND  IF  HE  HAD 
BEEN  PRESENTED  THAT  WHOLE  AGREEMENT  AND  IF  HE  HAD  BEEN  ASKED 
TO  ORDER  ITS  PERFORMANCE,  HE  WOULD  HAVE  DUG  HIS  FEET  IN 
BECAUSE  THAT  IS  ONE  OF  THE  —  I  HAVE  SEEN  --  I  CAN'T  SAY  -- 
I'LL  SAY  ONE  OF  THE  MOST  AMBIGUOUS,  ONE-SIDED  AGREEMENTS  I 
HAVE  EVER  READ.  AND  I  WOULD  NOT  HAVE  ORDERED  THE  ENFORCEMENT 
OF  HARDLY  ANY  OF  THE  TERMS  HAD  I  BEEN  ASKED  TO,  EVEN  ON  THE 
THREAT  THAT,  OKAY,  THE  CASE  IS  NOT  SETTLED. 

I  KNOW  WE  LIKE  TO  SETTLE  CASES.  BUT  WE  DON’T 
WANT  TO  SETTLE  CASES  AND,  IN  EFFECT,  PROSTRATE  THE  COURT 
SYSTEM  INTO  MAKING  AN  ORDER  WHICH  IS  NOT  FAIR  OR  IN  THE 
PUBLIC  INTEREST. 

SO  BASICALLY,  I  HAVE  TO  CONCLUDE  BASED  ON  THE 
RECORD  THAT  THERE  WAS  NO  ORDER;  SIMPLY,  HE  WASN'T  PRESENTED 
THE  ORDER.  HE  WAS  NOT  ASKED  TO  ORDER  ITS  PERFORMANCE.  HE 
DIDN'T  ORDER  ITS  PERFORMANCE. 

THE  FIRST  TIME  THAT  WOULD  BE  DONE  WOULD  BE  IN 
RESPONSE  TO  YOUR  MOTION  AT  THIS  TIME. 

MR.  HERT2BERG :  JUDGE,  LET  ME  RESPOND  TO  THAT. 

FIRST  OF  ALL,  I  THINK  YOUR  HONOR  KNOWS  WE  ARE 
NOT  CLAIMING  THAT  JUDGE  BRECKENRIDGE  SO  ORDERED  THE  TERMS 
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OF  THE  AGREEMENT.  ALL  WE  ARE  SAYING,  AND  WE  ARE  NOT  ASKING 
FOR  CONTEMPT  RULING  FROM  THIS  COURT  -- 

THE  COURT:  BUT  WAIT  A  MINUTE.  BECAUSE  THAT  IS  A 

DISTINCTION  WITHOUT  A  DIFFERENCE. 

IF  HE  HAD  ORDERED  THAT  THE  COURT  RETAIN  JURIS¬ 
DICTION  TO  ENFORCE  THE  AGREEMENT,  HE  IS  DOING  THE  SAME  THING 
BECAUSE  HE  IS  SAYING  BRING  YOUR  PROBLEMS  TO  ME;  I  WILL  THEN 
READ  THE  AGREEMENT;  I  WILL  THEN  DECIDE  WHAT  TO  DO  BY  WAY  OF 
ENFORCING.  AND  IF  THE  AGREEMENT  IS  AMBIGUOUS,  THEN  HE  HAS 
PUT  ON  THE  COURT  THE  CONCEPT  OF,  IN  EFFECT,  ENFORCING 
THE  AGREEMENT  THAT  HE,  EVIDENTLY,  HADN'T  SEEN. 

MR.  YANNY:  YOUR  HONOR,  I  DON'T  KNOW  WHAT  THE  NATURE 

OF  YOUR  PRIVATE  PRACTICE  WAS,  BUT  MINE  HAS  BEEN  A  LITTLE  BIT 
OF  TRANSACTION  AND  A  LITTLE  BIT  OF  LITIGATION.  ONE  OF  THE 
THINGS  THAT  I  HAVE  FOUND,  AND  IT  IS  FAIRLY  STANDARD  IN 
AGREEMENTS  WHERE  PARTIES  ARE  AGREEING  TO  DO  A  VARIETY  OF 
THINGS,  INCLUDING  JURISDICTION,  THAT  THEY  AGREE  TO  PERSONAL 
JURISDICTION  OVER  PARTIES. 

AND  THAT  MAY  VERY  WELL  HAVE  BEEN  WHAT  WAS 
CONTEMPLATED,  AT  LEAST,  FROM  MR.  ARMSTRONG'S  POINT  OF  VIEW. 

HE  DEPARTED  THE  JURISDICTION  OF  THIS  COURT 

AND  -- 

THE  COURT:  WHAT  IS  YOUR  POINT? 

MR.  YANNY:  THE  COURT  MAY  HAVE  SIMPLY  BEEN  TRYING  TO 

SAY  THAT  EVEN  THOUGH  ACTION  MAY  HAVE  OCCURRED  OUTSIDE  THE 
JURISDICTION  OF  CALIFORNIA,  THE  PARTIES,  BY  WAY  OF  SETTLE¬ 
MENT,  MAY  HAVE  AGREED  TO  PERSONAL  JURISDICTION  AS  OPPOSED 
TO  -- 
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THE  COURT:  THAT  IS  ONE  OF  THE  PROBLEMS  OF  A  CRYPTIC 
STATEMENT  IN  AN  AGREEMENT  AND  NOT  IN  AN  ORDER.  I  DON'T 
KNOW  WHAT  IT  MEANT. 

MR.  HERTZBERG:  I  JUST  WANT  TO  HAND  ONE  MORE  DOCUMENT 

UP  TO  YOU  AND  MAKE  THIS  PART  OF  THE  RECORD. 

MR.  ARMSTRONG  TOLD  THE  COURT  OF  APPEAL  HE 
THOUGHT  LOS  ANGELES  SUPERIOR  COURT  RETAINED  JURISDICTION. 

MAY  THE  RECORD  REFLECT  THAT  IN  HIS  APPELLATE 
BRIEF  TO  THE  COURT  OF  APPEAL  DATED  FEBRUARY  21ST,  1990  WITH 
THE  SIGNATURE  OF  GERALD  ARMSTRONG  BEGINNING  AT  THE  BOTTOM 
OF  PAGE  2  AND  THE  TOP  OF  PAGE  3,  THE  TITLE  IS  "DEFENDANT'S 
PETITION  FOR  PERMISSION  TO  FILE  RESPONSE  AND  TIME  TO  FILE." 

MR.  ARMSTRONG  SAYS  "INTER  ALIA,  I'LL  BE 
ADDRESSING  AS  SOON  AS  POSSIBLE  MY  MOTION  --  "  HE  IS  NOW 
TELLING  THIS  TO  THE  COURT  OF  APPEAL  --  "OR  OTHER  APPROPRIATE 
ACTION  IN  THE  LOS  ANGELES  SUPERIOR  COURT  WHICH  RETAINS 
PURSUANT  TO  CLAUSE  20  OF  THE  SETTLEMENT  AGREEMENT  JURIS¬ 
DICTION  TO  ENFORCE  ITS  TERMS." 

THIS  IS  TO  ANSWER  A  QUESTION,  LEST  THERE  BE 
ANY  DOUBT  AS  TO  WHAT  MR.  ARMSTRONG  THOUGHT,  WHAT  JUDGE 
BRECKENRI DGE ' S  UNDERSTANDING  OR  ANYONE  ELSE’S  UNDERSTANDING 
OF  THE  CONTINUING  ROLE  OF  THIS  COURT. 

NOW,  I  WANT  TO  MOVE  ON. 

MS.  PLEVIN:  WE  CAN'T  MOVE  ON.  I  NEED  TO  RESPOND  TO 

THAT  . 

THE  COURT:  NOW  WE’LL  HEAR  FROM  MR.  ARMSTRONG'S 

COUNSEL . 

MS.  PLEVIN:  ON  THAT  POINT,  IT  ONLY  GOES  TO  THE 
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CONCEPT  THAT  THE  PARTIES  ARE  UNDER  THE  MISAPPREHENSION 
THAT  THEY  COULD  CONFER  JURISDICTION  BY  MERELY  PUTTING  IT  IN 
THEIR  SETTLEMENT  AGREEMENT. 

THAT  IS  THE  ERRONEOUS  CONCEPT  UPON  WHICH  A 
LOT  OF  THE  MOVING  PARTIES'  ARGUMENTS  SEEMS  TO  BE  BASED. 

MR.  ARMSTRONG,  NOT  AN  ATTRORNEY  WRITING  THIS 
IN  PRO  PER,  HAD  NO  REASON  TO  QUESTION  WHETHER  IT  WAS  OR  WAS 
NOT  THE  LEGITIMATE  EFFECT  OF  CONFERRING  JURISDICTION. 

THE  COURT:  YOU  HAVE  MADE  YOUR  POINT.  I  THINK  IT  IS 

AN  APPROPRIATE  TIME  —  TELL  ME  IF  YOU  ARE  THROUGH  ON  THE 
RETAINING  JURISDICTION  POINT;  ARE  YOU? 

MR.  HERTZBERG:  YES. 

THE  COURT:  NOW,  I  THINK  YOU  HAVE  NOW  BEEN  WANTING  TO 

PUT  YOUR  POSITION  FORWARD  AS  TO  THE  BASIS  FOR  JURISDICTION 
OF  THE  COURT.  AND  I  INITIALLY  REFERRED  TO  664.6  WHICH  REFERS 
TO  — 

MR.  HERTZBERG:  I  HAVE  ONE  MORE  POINT  FOR  THE  RECORD. 

I  SAID  YES  PRECIPITOUSLY. 

WE  RELY  NOT  ONLY  ON  THE  DOCUMENTS  AND  ARGUMENTS 
MADE  SO  FAR,  BUT  ALSO  ON  THE  INHERENT  JURISDICTION  OF  THIS 
COURT  TO  ENFORCE  IN  A  SETTLEMENT  AGREEMENT  WHERE  THERE  IS 
A  CLAIM  THAT  THE  PARTIES  THAT  WERE  BEFORE  THIS  COURT 
PROPERLY  SETTLED  THE  CASE  AND  THERE  HAVE  BEEN  BREACHES  OF 
THE  KIND  AND  VIOLATIONS  OF  THE  AGREEMENT  OF  THE  KIND  THAT 
WE  ALLEGE  HERE  AND  THIS  ARGUMENT  STANDS  APART  AND  SEPARATELY 
FROM  THE  ARGUMENTS  WE  HAVE  MADE  PREVIOUSLY  TO  THE  COURT 
EXPLICITLY  IN  THESE  VARIOUS  DOCUMENTS  WE  HAVE  BEEN  DEBATING 
ABOUT  THAT  IT  HAD  CONTINUING  JURISDICTION. 
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THE  COURT:  SO  YOU  ARE  SAYING  INDEPENDENT  OF  ANY  ORDER, 

THE  COURT  HAS  AUTHORITY  TO  GO  TO  THE  MOON? 

MR.  HERTZBERG:  TO  WHAT?  I  DIDN’T  SAY  THAT. 

THE  COURT:  YOU  ANSWERED  BEFORE  I  FINISHED  THE 
QUESTION.  SO,  PLEASE,  LISTEN  CAREFULLY. 

I  HTINK  WHAT  YOU  ARE  SAYING  IS  THE  COURT  HAS 
INHERENT  AUTHORITY  INDEPENDENT  OF  ANY  ORDER  THAT  IT  HAS  MADE 
OR  INDEPENDENT  OF  ANY  ACTION  THAT  IS  PENDING  TO  ENFORCE  A 
SETTLEMENT  AGREEMENT  THAT  SAYS  THAT  THE  COURT  WOULD  HAVE 
JURISDICTION  TO  DO  SO? 

MR.  HERTZBERG:  THAT'S  RIGHT.  AND  I  WILL  EVEN  TAKE 

AN  ADDITIONAL  POSITION;  NOT  ONLY  THAT,  BUT  EVEN  IF  IT  HADN'T 
SAID  IN  THE  AGREEMENT  THAT  THE  COURT  WAS  RETAINING  JURIS¬ 
DICTION,  THAT,  FOR  THE  RECORD,  WOULD  BE  OUR  POSITION.  BUT, 
CERTAINLY,  THE  PARTIES  HAVE  SAID  IT,  YES. 

THE  COURT:  THAT  IS  ALL,  PRIVATE  AGREEMENTS? 

MR.  HERTZBERG:  SETTLEMENT  AGREEMENT,  YOUR  HONOR, 

NOT  JUST  A  PRIVATE  CONTRACT.  THIS  IS  A  SETTLEMENT  OF  LITI¬ 
GATION  THAT  WAS  PENDING  BEFORE  THIS  COURT  BY  PARTIES  THAT 
WERE  PROPERLY  BEFORE  THIS  COURT. 

THE  COURT:  SO  IT  IS  ACTUALLY  AN  AGREEMENT  THAT  SETTLED 

ALL  OR  A  PORTION  OF  THE  PENDING  PIECE  OF  LITIGATION? 

MR.  HERTZBERG:  ADDITIONALLY,  SEPARATELY  AND  ESPECIALLY, 

IF  IT  IS  NOT  EVERY  AGREEMENT,  ESPECIALLY  WHERE  THE  PARTIES 
HAVE  AGREED  THAT  THE  COURT  SHALL  HAVE  CONTINUING  JURISDICTION. 

THE  COURT:  THAT  IS  A  SUBJECT  THAT  664.6  COVERS,  IF 

PARTIES  TO  PENDING  LITIGATION  STIPULATE  IN  WRITING,  WHICH 
THEY  DID  HERE,  OR  ORALLY  BEFORE  THE  COURT,  WHICH  THEY  DIDN’T 
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DIDN’T  HERE,  FOR  SETTLEMENT  OF  THE  CASE  OR  PART  THEREOF,  THE 
COURT,  UPON  MOTION,  MAY  ENTER  JUDGMENT  PURSUANT  TO  THE 
TERMS  OF  THE  SETTLEMENT. 

MS.  PLEVIN:  LET  ME  ADDRESS  THAT,  YOUR  HONOR. 

I  THINK  THERE  ARE  SEVERAL  FACTORS  IN  THAT 
SECTION  WHICH  DETERMINES  OR  ARE  QUITE  CONCLUSIVE  THAT  THAT 
DOES  NOT  APPLY  TO  THE  PRESENT  PROCEEDINGS  AND  THE  SETTLEMENT 
AGREEMENT  AND  IN  THIS  CASE. 

NUMBER  ONE,  IT  SAYS  THAT  THE  COURT  MAY  ENTER 
IT  UPON  MOTION. 

NUMBER  TWO,  IT  WILL  BE  ENTERED  AS  A  JUDGMENT. 

WE  KNOW  FROM  THE  TRANSCRIPT  OF  DECEMBER  11, 
1986  SEVERAL  THINGS;  THAT  WAS  THE  EXPLANATION  TO  THE  COURT; 
THAT  WAS  THE  FORMALIZATION  OF  THE  FACT  THAT  THIS  WAS  A 
SETTLEMENT;  IT  WAS  BRINGING  TO  JUDGE  BRECKENR I DGE ;  DEAR 
JUDGE,  WE  DON'T  HAVE  TO  GO  TO  TRIAL;  AREN'T  YOU  HAPPY? 

LET  ME  OUT  OF  HERE. 

AND  IT  WAS  THE  REVIEW  OF  THOSE  UNIQUE  ORDERS, 
THE  SEALING  ORDER,  THE  ORDER  WITH  RESPECT  TO  THE  RETURN  OF 
EXHIBITS  AND  SO  FORTH  THAT  REQUIRED  SPECIFICALLY  THE  COURT'S 
ATTENTION  THAT  COULD  NOT  BE  SUMMARILY  DEALT  WITH  BY  THE 
PARTIES  THEMSELVES. 

THEY  COULD  SIGN  A  SETTLEMENT  AGREEMENT  THEM¬ 
SELVES;  THEY  COULD  FILE  VOLUNTARY  DISMISSALS;  THEY  DID  NOT 
HAVE  TO  COME  TO  COURT  TO  DO  THAT. 

THEY  HAD  TO  COME  TO  COURT,  HOWEVER,  TO  TAKE 
CARE  OF  CERTAIN  OTHER  DETAILS  THAT  WERE  PURPORTEDLY  A  PART 
OF  THE  AGREEMENT.  AND  THEY  DID  SO.  THERE  WAS  NO  MOTION. 
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IT  WAS  AN  ANNOUNCEMENT  TO  THE  COURT  THIS  IS  WHAT  WE  HAVE; 
WE  HAVE  A  SETTLEMENT.  THIS  IS  WHAT  WE  HAVE  STIPULATED  TO 
AND,  THUS,  THE  DECEMBER  11,  1986  TRANSCRIPT  IS  VERY,  VERY 

REVEALING . 

THE  COURT:  WAIT.  LET'S  ASSUME  THAT  YOU  ARE  RIGHT 
AND  THAT  THERE  IS  NO  BASIS,  FROM  WHAT  JUDGE  BRECKENR1DGE 
DID,  FOR  A  CONTINUING  JURISDICTION  OF  THE  COURT  TO  ENFORCE 
THE  SETTLEMENT  AGREEMENT  AS  CONTRASTED  WITH  DEALING  WITH  THE 
SEALING  AGREEMENT. 

NOW,  ALTHOUGH,  FRANKLY,  I  GUESS  THE  SEALING 
AGREEMENT  IS  A  SPECIFIC  TERM  OF  THE  SETTLEMENT  AGREEMENT, 

BUT  WE  ARE  DEALING  WITH  OTHER  TERMS. 

MS.  PLEVIN:  IT  WAS  A  SEPARATE  ORDER  WITH  RESPECT  TO 
SEALING . 

THE  COURT:  LET'S  ASSUME  YOU  ARE  RIGHT  ON  THAT  AND  IN 
1986  THAT  CHAPTER  WAS  HARD  AND  CLOSED;  NOW  WE  ARRIVE  HERE 
IN  1991.  NOW  THERE  IS  A  MOTION  AND  THE  MOTION  SEEKS 
ENFORCEMENT  OF  THE  SETTLEMENT  AGREEMENT. 

I  TAKE  IT  THE  MOVING  PARTY  IS  RELYING  IN  PART, 
AT  LEAST,  ON  664.6. 

MS.  PLEVIN:  I  DON’T  BELIEVE  SO,  YOUR  HONOR.  I  DON’T 
BELIEVE  IT  WAS  IN  THEIR  PAPERS  AT  ALL.  THEY  RELY  IN  THEIR 
PAPERS  ON  -- 

MR.  HERTZBERG:  WE  DO  RELY  ON  IT,  YOUR  HONOR. 

MS.  PLEVIN:  AS  A  RESULT  OF  THE  COMMENTS  THIS  MORNING, 
IT  WAS  NOT  IN  THEIR  PAPERS. 

1 2  7 ( A) 4  GIVES  THE  COURT  THE  INHERENT  JURIS¬ 
DICTION  TO  ENFORCE  AN  ORDER  AND  JUDGMENT  AND  PROCESS.  THAT 
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IS  THE  SECTION  ON  WHICH  THE  MOVING  PARTIES  RELIED  IN  THEIR 
MOVING  PAPERS,  YOUR  HONOR.  THAT  IS  THE  SECTION  WITH  WHICH 
THEY  REFERRED  TO  THAT  EXHIBIT  Q  WHICH  IS  THE  ORDER  DISMISSING 
ACTION  AND,  OF  COURSE,  THAT  IS  NOT  APPLICABLE  BECAUSE  THERE 
WAS  NO  ADOPTING  OF  THE  TERMS  OF  THE  SETTLEMENT  AGREEMENT  AS 
AN  ORDER  OF  THE  COURT.  IF  THERE  IS  ANYTHING  THAT  IS  CLEAR, 
THAT  IS  CLEAR. 

AND  THAT  ALSO  GOES  TO  THE  SECOND  PART  OF  WHAT 
I  WANTED  TO  SAY  AND  THAT  IS  THAT  664.6,  FOR  LIKE  REASON, 
CANNOT  APPLY. 

LET  ME  REFER  THE  COURT  TO  DAT  ASTRON 1 C  SYSTEMS 
CORPORATION  VS.  SPERON,  INC.  176  CAL.  APP .  3D.  1186,  222 

CAL.  REPORTER  658,  A  SECOND  DISTRICT  OPINION,  1986. 

AND  IN  THIS  DECISION,  DIRECTED  SOLELY  AND 
SPECIFICALLY  TO  THE  APPLICATION  OF  664.6,  THE  COURT  NOTED 
QUOTING  ANOTHER  CASE  CORKLAND  VS.  BOSCOE,  THAT  ACTING  UPON 
A  SECTION  664  AGREEMENT,  IT  MUST  BE  BY  MOTION  AND  THEN, 

"THE  TRIAL  COURT  MUST  DETERMINE  WHETHER  PARTIES  ENTERED  INTO 
A  VALID  AND  BINDING  SETTLEMENT  OF  ALL  OR  PART  OF  THE  CASE. 
IN  MAKING  THIS  DETERMINATION,  TRIAL  JUDGES  MAY  RECEIVE  ORAL 
TESTIMONY  OR  MAY  DETERMINE  THE  MOTION  UPON  DECLARATIONS 
ALONE." 

IT  IS  OBVIOUS  THAT  DOES  NOT  APPLY  HERE.  THERE 
WAS  NO  MOTION  BEFORE  THE  COURT  TO  REDUCE  THE  SETTLEMENT 
AGREEMENT  INTO  JUDGMENT. 

THE  COURT:  BUT  WE  HAVE  NONE  NOW.  WE  HAVE  A  MOTION 

NOW  TO  ENFORCE  THE  SETTLEMENT. 

MS,  PLEVIN:  UNLESS  THE  COURT  RETAINED  JURISDICTION 
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IN  1986,  THERE  ARE  NO  PROCEEDINGS  FOR  THE  COURT  NOW  TO  OPEN 
UP  THE  ISSUE  OF  WHETHER  TO  ENTER  IT  AS  A  JUDGMENT. 

IT  HAS  TO  BE  PENDING  LITIGATION,  YOUR  HONOR. 

IF  YOU  LOOK  AT  664.6,  IT  REQUIRES  THAT  THE  PARTIES  MUST  -- 
IF  PARTIES  TO  PENDING  LITIGATION  STIPULATE,  ACCORDINGLY,  IT 
APPLIES  ONLY  AT  THE  TIME;  THAT  IS  CURRENT  LITIGATION. 

THE  COURT:  SEE  IF  THIS  ISN’T  A  LOGICAL  READING  OF 

664.6: 

"IF  THE  PARTIES  TO  LITIGATION  WHILE 
IT  IS  PENDING  STIPULATE  IN  WRITING  FOR  SETTLEMENT 
OF  THE  CASE,  THE  COURT,  UPON  MOTION  AT  ANY  TIME, 

MAY  ENTER  JUDGMENT  OR  ORDER  PURSUANT  TO  THE  TERMS 
OF  THE  STIPULATION." 

NOW,  I  HAVE  ADDED  "OR  ORDER";  IN  OTHER  WORDS, 
IT  IS  FAIRLY  STANDARD  THAT  THE  PARTIES  WILL  ENTER  INTO  A 
STIPULATION,  FOR  EXAMPLE,  THE  CASE  IS  SETTLED;  WE  AGREE  TO 
TAKE  $1C0,000,  $  1  0,00  0,  YOU  KNOW,  DOWN  AND  SO  MUCH  OVER  A 

PERIOD  OF  TIME  AND  THEN  IF  YOU  DON’T  PAY,  JUDGMENT  WILL  5E 
ENTERED  IN  THIS  AMOUNT  OR  THAT  AMOUNT. 

AND  THEN  THE  CASE  IS  DISMISSED  OR,  ACTUALLY, 

IF  THERE  IS  A  QUESTION  WHETHER  THE  CASE  IS  REALLY  DISMISSED 
UNDER  THE  SITUATION,  IT  IS  USUALLY  — 

MS.  PLEVIN:  EXACTLY. 

THE  COURT:  YOU  ARE  SAYING  THAT  IF  A  JUDGMENT  IS 

ENTERED  OR  A  DISMISSAL  IS  ENTERED,  THEN  -- 

MS.  PLEVIN:  IT  TERMINATES  THE  PROCEEDING  AND  THERE 

IS  NO  PENDING  LITIGATION. 

IN  YOUR  SCENARIO,  YOUR  HONOR,  THE  DISMISSAL 
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IS  NOT  GOING  TO  BE  FILED  UNTIL  THE  JUDGMENT  IS  COMPLETELY 
PAID  OR  THE  SETTLEMENT  AGREEMENT  IS  COMPLETELY  PAID.  AT 
THAT  POINT  THE  DISMISSAL  IS  FILED  AND  THERE  IS  NO  PENDING 
L I T I  GAT  I  ON . 

THE  COURT:  I  GUESS  THE  OTHER  POINT  YOU  ARE  MAKING 

IS  IF  THE  CASE  IS  DISMISSED,  YOU  CAN’T  HAVE  A  JUDGMENT. 

MS.  PLEVIN:  CORRECT. 

THE  COURT:  YOU  SIMPLY  CAN’T  HAVE  A  JUDGMENT  AFTER  A 

D I  SMI SSAL . 

MS.  PLEVIN:  THAT  IS  CORRECT. 

NOW,  MY  ARGUMENT  AND  MY  THEORY  ABOUT  THIS 
THAT  I  THINK  IS  GROUNDED  IN  THIS  CASE  AND  IN  OTHERS  IS 
BACKED  UP  BY  THE  ANALYSIS  GIVEN  IN  THE  FEW  CASES  THAT  EXIST 
ON  664.6  AND  I  BELIEVE,  ALSO,  THE  NOTES  IN  THE  ANNOTATIONS 
WHICH  WENT  TO  THE  ISSUE  THAT  THIS  WAS  PROVIDED  --  THIS  WAS 
ENACTED  SPECIFICALLY  BECAUSE  WHEN  THE  PARTIES  TO  A  SETTLEMENT 
AGREEMENT  WHICH  REQUIRED,  TYPICALLY,  THE  PAYMENT  OF  MONEY 
IN  EXCHANGE  FOR  THE  DISMISSAL  AND  SO  FORTH,  DID  NOT  ACTUALLY 
FOLLOW  THROUGH  ON  THAT,  HOW  DID  THE  PARTIES  ENFORCE  THE 
SETTLEMENT  AGREEMENT.  AND  IT  ANTICIPATED  THAT  WE  ARE 
DEALING  WITH  THE  RESOLUTION  OF  THE  PENDING  LITIGATION  PRIOR 
TO  THE  ENTRY  OF  DISMISSAL.  I  THINK  THAT  IS  VERY  CLEAR  IN  THE 
HISTORY  AND  QUITE  CLEAR  ALSO  IN  THE  LANGUAGE. 

IT  BEGS  LINGUISTIC  LOGIC  TO  TALK  ABOUT  ON  THE 
ON  THE  HAND  THAT  THE  LITIGATION  MUST  BE  PENDING  AND  ON  THE 
OTHER  HAND,  TO  COME  IN  FIVE,  TEN  YEARS  LATER  AND  SAY  OH, 

NOW  WE  WANT  TO  REDUCE  IT  TO  A  JUDGMENT.  YOU  CAN’T. 

THE  COURT:  I  THINK  A  BETTER  WAY  TO  MAKE  THE  POINT  IS 
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THAT  IF  A  SETTLEMENT  AGREEMENT  CALLS  FOR  A  JUDGMENT  TO  BE 
ENTERED,  THEN  UNLESS  THE  JUDGMENT  IS  ENTERED,  IT  IS  PENDING 
AND  664.6  APPLIES. 

BUT  IF  THE  SETTLEMENT  AGREEMENT  CALLS  FOR  A 
DISMISSAL  AND  THE  CASE  IS  THEN  DISMISSED,  THEN  HOW  CAN  YOU 
HAVE  A  JUDGMENT? 

YOU  CAN  READ  THIS  SECTION  AS  SAYING  YOU  CAN 
STILL  HAVE  AN  ORDER;  IN  OTHER  WORDS,  THE  AGREEMENT  MIGHT 
CALL  FOR  A  DISMISSAL.  AND  THE  CASE  MIGHT  BE  DISMISSED.  BUT 
THE  AGREEMENT,  HAVING  BEEN  ENTERED  INTO  WHILE  THE  CASE  WAS 
PENDING,  THEN  THE  COURT  UNDER  664  COULD  ISSUE  AN  ORDER 
ENFORCING,  YOU  KNOW,  THE  LATER  PAYMENT  OF  THE  MONEY  OR 
WHATEVER . 

NOW,  ONE  OF  THE  PROBLEMS  THAT  WE  OPEN  UP 
IS  THE  KIND  OF  PROBLEM  THAT  WE  ARE  NOW  DEALING  WITH  HERE; 
THAT  YOU  COULD  HAVE  ALL  SORTS  OF  PROVISIONS  IN  THOSE  SETTLE¬ 
MENT  AGREEMENTS  SUCH  AS  CONFIDENTIALITY,  NOT  A  SEALED  COURT 
RECORD,  BUT  EVERYBODY  WILL  MAINTAIN  EVERYTHING  CONFIDENTIAL; 
NEVER  GIVE  A  PRESS  RELEASE;  I'LL  DO  MY  BEST  TO  GET  YOU  A  JOB 
ELSEWHERE,  LOTS  OF  THINGS  THAT  A  PARTY  CAN  COME  INTO  COURT 
AND  SAY  WE  ENTERED  INTO  THE  SETTLEMENT;  PAID  $10,000; 
DISMISSED  THE  CASE.  THE  PLAINTIFF  DISMISSED  THE  CASE,  BUT 
LOOK  AT  THE  FOURTH  PAGE  IN  THE  FIFTH  PARAGRAPH;  THEY  NEVER 
DID  THAT,  JUDGE.  SO  WE  DON'T  NEED  TO  GO  TO  COURT  AND  FILE 
AN  ACTION  UNDER  664. 

MS.  PLEVIN:  THEY  ARE  BARRED.  IT  IS  NO  LONGER  PENDING. 

THE  COURT:  MY  POINT  IS  UNDER  664,  IF  WE  READ  IT  IN 

EFFECT  THE  WAY  THE  MOVING  PARTY  IS  READING  IT,  THEN  WE  ARE 
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OPENING  UP  A  WHOLE  NEW  AREA  HERE  OF  JUDICIAL  HEARINGS  WHERE 
THERE  IS  NO  RIGHT  TO  A  JURY,  FOR  EXAMPLE,  AND  -- 

MS.  PLEVIN:  AS  IN  THIS  CASE. 

MR.  YANNY:  THE  PUBLIC  DOES  NOT  HAVE  ACCESS. 

THE  COURT:  SO  BASICALLY,  I  AM  CONCLUDING,  I  THINK, 

THAT  664.6  DOES  NOT  GRANT  THIS  COURT  JURISDICTION  OVER  MR. 
ARMSTRONG  PERSONALLY  OR  JURISDICTION  TO,  QUOTE,  ENFORCE  THE 
AGREEMENT;  NOR  DOES  127(A)4  IN  THAT  THERE  NEVER  WAS  AN  ORDER 
BY  JUDGE  BRECKENRIDGE  REQUIRING  THE  PARTIES  TO  PERFORM  THE 
AGREEMENT . 

MY  BELIEF  IS  THAT  HAD  HE  BEEN  ASKED  TO  DO  SO, 

HE  WOULD  HAVE  DECLINED  EVEN  ON  PAIN  OF  HAVING  THE  SETTLEMENT 
BLOW  UP  BECAUSE  THAT  IS  JUST  ANOTHER  FOUR  LAWSUITS  WAITING 
TO  HAPPEN,  IN  MY  EXPERIENCE,  WHEN  YOU  HAVE  AN  AGREEMENT 
L I KE  THI S . 

MR.  HERTZBERG:  I  TAKE  IT  YOUR  HONOR  IS  DENYING  OUR 

MOTION,  THEN,  ON  THE  BASIS  OF  LACK  OF  JURISDICTION? 

THE  COURT:  I  THINK  THAT  IS  WHAT  IT  COMES  DOWN  TO. 

SO  THE  MINUTE  ORDER  WILL  SHOW  THAT  THE  MOTION 

IS  DENIED. 

MR.  YANNY:  THERE  IS  ONE  OTHER  MATTER,  YOUR  HONOR. 

THE  COURT:  THIS  FIRST  MOTION  IS  DENIED  ON  THE  BASIS 

THAT  JUDGE  BRECKENRIDGE  DID  NOT  SIGN  AN  ORDER  OR  MAKE  AN 
ORDER  REQUIRING  THE  PARTIES  TO  PERFORM  THE  DOCUMENT  ENTITLED 
"MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT  AGREEMENT"; 

NOR  DID  JUDGE  BRECKENRIDGE  SIGN  ANY  ORDER  RESERVING  JURIS¬ 
DICTION  INS  THE  COURT  IN  THIS  CASE  TO  ENFORCE  SAID  AGREEMENT. 

THE  COURT  IS  AWARE  THAT  THE  PARTIES  STIPULATED 
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IN  THERE,  QUOTE,  JOINT  STIPULATION  OF  DISMISSAL,  END  QUOTE, 
PAGE  2,  LINES  5  AND  6,  QUOTE,  THIS  COURT  SHALL  RETAIN 
JURISDICTION  AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME  FOR  THE 
PURPOSE  OF  ENFORCING  SAID  AGREEMENT,  END  QUOTE. 

AND,  FURTHER,  IT  APPEARS  THAT  JUDGE  BRECKEN- 
RIDGE  MAY  HAVE  BEEN  AWARE  OF  THAT  AGREEMENT  BETWEEN  THE 
PARTIES;  BUT  IT  NEVERTHELESS,  APPEARS  THAT  JUDGE  BRECKEN- 
RIDGE  WAS  NOT  ASKED  TO  AND  DID  NOT  ORDER  THE  PARTIES  TO 
PERFORM  THE  AGREEMENT;  NOR  DID  HE  ORDER  CONTINUING  JURIS¬ 
DICTION  AS  THE  PARTIES  EVIDENTLY  DESIRED  HIM  TO  DO. 

THE  MOVING  PARTY  ASSERTS  THAT  THIS  COURT  HAS 
JURISDICTION  TO  GRANT  THIS  MOTION  PURSUANT  TO  CCP  1270)4. 
ARE  YOU  RELYING  ON  CCP  1270)4? 

MR.  HERTZBERG:  AND  ALSO  664.6. 

THE  COURT:  WE'LL  GET  TO  THAT  IN  A  MINUTE. 

DO  YOU  HAVE  IT  THERE?  MAY  I  SEE  IT? 

MR.  HERTZBERG:  WE  HAVE  IT  IN  TWO  PLACES.  WE  HAD  IT 

MISCITED,  YOUR  HONOR,  IN  ONE  P'APER. 

MS.  PLEVIN:  THE  TEXT  OF  1270)4,  YOUR  HONOR,  IS  ON 
PAGE  2  OF  MR.  ARMSTRONG'S  SUPPLEMENTAL  OPPOSITION  TO  THE 
JURISDICTIONAL  ISSUE. 

MR.  HERTZBERG:  I  THINK  WE  CITED  IT  AS  --  I  BELIEVE 

THIS  IS  THE  CORRECT  TEXT. 

THE  COURT:  THAT  IS  WHAT  THREW  ME  A  LITTLE  BIT. 

SO  YOU  CITED  IT  AS  1280)4;  IN  ANY  EVENT,  IT 
PROVIDES  EVERY  COURT  ’5HALL  HAVE  THE  POWER  TO  DO  ALL  THE 
FOLLOWING  ...  " 

<=0  BACK  IN  THE  MINUTE  ORDER;  HOWEVER,  IT 
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REALLY  IS  128(A)4.  SO  MAKE  THAT  128CA)4;  HOWEVER,  CCP 
128(A)4  RELATES  TO  COMPELLING  OBEDIENCE  TO  ITS  JUDGMENTS, 
ORDERS  AND  PROCESS.  AND  AS  .  I ND I CATED ,  THERE  IS  NO  SUCH 
JUDGMENT  OR  ORDER  HEREIN. 

DURING  THE  PROCEEDINGS  MOVING  PARTY  ALSO 
RELIED  UPON  SECTION  664.6  OF  THE  CODE  OF  CIVIL  PROCEDURE; 
HOWEVER,  IT  APPEARS  THAT  ON  DECEMBER  1  1  ,  1986  THIS  ACTION 
WAS  DISMISSED  WITH  PREJUDICE.  THEREFORE,  THIS  COURT  LACKS 
JURISDICTION  UNDER  664.6  OF  THE  CODE  OF  CIVIL  PROCEDURE 
SINCE  THIS  SECTION  CEASES  TO  BE  A  JURISDICTIONAL  BASIS  AFTER 
ENTRY  OF  JUDGMENT  OR  JUDGMENT  OF  DISMISSAL  FOR  THE  REASONS 
AND  ON  THE  GROUNDS  SET  FORTH  IN  THE  NOTES  OF  THE  OFFICIAL 
COURT  REPORTER. 

NOW,  TURNING  TO  THE  YANNY  MOTION. 

MR.  HERT2BERG:  I  JUST  WANTED  THE  RECORD  TO  REFLECT 

THAT  WE  OBJECT  TO  THIS  GROUND  FOR  DENYING  THE  MOTION,  FOR 
DISMISSING  THE  MOTION,  JUST  FOR  THE  RECORD  SO  THE  RECORD  IS 
ABSOLUTELY  CLEAR. 

THE  COURT:  ALSO  ON  CALENDAR  THE  MOTION  OF  JOSEPH  A. 

YANNY  FOR  LEAVE  TO  INTERVENE  IN  THE  PENDING  ACTION  AND  FOR 

ACCESS  TO  SEALED  FILES. 

1  AM  GOING  TO  CONSIDER  THIS  NOT  AS  A  MOTION 
TO  INTERVENE  AS  A  PARTY  PLAINTIFF  OR  DEFENDANT,  BUT  A  MOTION 
SEEKING  ACCESS  TO  DOCUMENTS  SEALED  UNDER  COURT  ORDER. 

AND  THAT  ELIMINATES  A  LOT  OF  THE  ARGUMENT 
AS  TO  THE  TECHNICALITIES  OF  FILING  OF  A  COMPLAINT  IN  INTER¬ 
VENTION  AS  SUCH. 

ACTUALLY,  IN  YOUR  PAPERS,  MR.  YANNY,  YOU  ALSO 
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ARGUE  THAT  YOU  WANT  TO  INTERVENE  FOR  THE  PURPOSES  OF  ARGUING 
ON  MR.  ARMSTRONG'S  BEHALF  AGAINST  AN  INJUNCTION  OR  DAMAGES. 
AND  I  AM  DISREGARDING  THAT  BECAUSE  IT  IS  MOOT  IN  VIEW  OF  THE 
RULING  IN  THE  ENTIRE  MOTION. 

MR.  YANNY:  JUST  FOR  THE  RECORD,  TO  ARGUE  ON  MY  OWN 
BEHALF  TO  BLOCK  GRANTING  OF  AN  INJUNCTION  AGAINST  MR. 
ARMSTRONG  BECAUSE  IT  WOULD  HAVE  A  SUBSTANTIAL  EFFECT  ON  MY 
ABILITY  TO  GET  EVIDENCE  OR  TO  TALK  TO  OR  ASSOCIATE  -- 

THE  COURT:  I  WON'T  FURTHER  CHARACTERIZE  IT.  YOU  CAN 

ARGUE  THAT  ELSEWHERE,  MEANING  EVIDENTALLY  BEFORE  JUDGE 
CARDENAS,  MAYBE. 

NOW,  YOU  DO  MAKE  ONE  OTHER  ARGUMENT  OTHER  THAN 
THE  SEALED  DOCUMENTS  AND  THAT  IS  THAT  YOU  WANT  TO  IN  EFFECT 
HAVE  A  CLARIFICATION  OF  THE  AGREEMENT;  THAT  HE  NEED  NOT 
ABIDE  BY  IT  BECAUSE  ABIDING  BY  IT  PREVENTS  YOU  FROM  GATHERING 
EVIDENCE . 

AND  I  SUGGEST  TO  YOU  THAT  THAT  IS  NOT  CORRECT 
IN  THAT  HAVING  READ  THE  AGREEMENT,  YOU  ARE  FREE  TO  SU3POENA 
HIM  AND  TO  DEPOSE  HIM  WITHOUT  HIM  VIOLATING  THE  AGREEMENT. 

MR.  DRESCHER:  I  WANTED  TO  NOTE  FOR  THE  COURT  IN  THAT 

REGARD  THAT  MR.  ARMSTRONG  IS  ALREADY  UNDER  SUBPOENA  IN  THE 
AZNARAN  CASE.  THE  DEPOSITION  HAS  BEEN  ORDERED  BY  JUDGE 
CARDENAS  TO  BE  CONCLUDED  BY  THE  END  OF  THE  MONTH. 

THE  COURT:  VERY  GOOD.  SO  THE  ONLY  THING  BEFORE  THE 
COURT  AND  COUNSEL  IN  THIS  MOTION  IS  MR.  YANNY ' S  OVERTURE  TO, 
IN  EFFECT,  UNSEAL  THE  FILE.  AND  I  HAVEN'T  SEEN  ANYTHING  IN 
YOUR  PAPERS  EITHER  IDENTIFYING  OR  EVEN  --  WHICH  MIGHT  BE 
DIFFICULT,  SINCE  YOU  DON'T  KNOW  WHAT  IS  IN  THERE. 


MR.  yanny:  yes,  judge. 

THE  COURT:  BUT  EVEN  SHOWING  THAT  THERE  LIKELY  IS 

SOMETHING  IN  THE  FILE  THAT  WOULD  EVEN  POSSIBLY  ASSIST  YOU 
IN  THIS  CASE  WHEREIN  THE  CHURCH  IS  PROCEEDING  AGAINST  YOU 
IN  ANOTHER  CASE  -- 

MR.  YANNY:  YOUR  HONOR,  IF  I  MIGHT  ADDRESS  THE  POINT 

IN  ORDER,  FIRST  OF  ALL,  I  APPRECIATE  THE  FACT  THAT  I  DO  HAVE 
THE  OPPORTUNITY  TO  SUBPOENA  MR.  ARMSTRONG.  BUT  IT  IS  MY 
PROPOSITION  THAT  I  DON’T  HAVE  TO.  AND  I  SHOULD  NOT  BY  WAY 
OF  PRIVATE  AGREEMENT  BETWEEN  PARTIES  BE  BOUND  TO  SEEK  A 
SUBPOENA  IN  ORDER  TO  SIT  DOWN  AND  PREPARE  MY  CASE,  TO 
GATHER  EVIDENCE,  TO  SIT  DOWN  WITH  WITNESSES  WHO  HAVE  INFOR¬ 
MATION  AND  TO  DEBRIEF  THEM  IN  PRIVATE,  IF  NEED  BE,  IF  I 
WANT  TO. 

I  DON’T  NEED  TO  BE  IN  A  SITUATION  WHERE  I  HAVE 
PLAINTIFF'S  COUNSEL  STARING  OVER  MY  SHOULDER  AS  I  PREPARE 
MY  CASE. 

I  DON'T  NEED  TO  DO  THAT.  AND  I  THINK  IT  IS 

UNFORTUNATE . 

THE  COURT:  BUT,  YOU  SEE,  YOU  HAVE  HEARD  MY  ANALYSIS 

AND  CONCLUSION  THAT  I  HAVE  NO  JURISDICTION  OVER  THAT  AGREE¬ 
MENT  . 

MR.  YANNY:  BUT  THE  COMMENTS  THAT  YOU  MADE  ON  THE 

RECORD  COULD  PERHAPS  BE  --  I  HEAR  WHAT  YOUR  HONOR  IS  SAYING 
WITH  RESPECT  TO  THAT  AGREEMENT,  BUT  THE  UNFORTUNATE  PART  IS 
THE  COURT  MAY  BE  DOING  THIS  IN  LIGHT  OF  ME,  PURE  AND  SIMPLE, 
BUT  SETTING  A  PRECEDENT  THAT  COULD  BE  APPLIED  TO  OTHERS. 

THE  COURT:  NO.  LET  ME  SAY  THAT  AS  LONG  AS  THIS  CASE 


IS  PENDING  BEFORE  ME,  I  WILL  ENTERTAIN,  AS  I  DO  IN  ANY  CASE 
WHERE  THERE  IS  A  SEALING  ORDER,  ANY  MOTION  BY  ANY  LEGITI¬ 
MATELY  INTERESTED  PARTY  TO  PARTIALLY  OR  WHOLLY  UNSEAL  THE 
RECORD . 

1  HAVE  INDICATED  THAT  PARTIALLY  UNSEALING  A 
RECORD  IS  A  STICKY  BUSINESS.  BUT  THAT  IS  WHAT  HAS  HAPPENED 
HERE  . 

BUT  ANY  RULING  I  MAKE  ON  YOUR  MOTION  WILL  HAVE 
NO  PRECEDENTIAL  EFFECT  ON  ANYONE  ELSE  SEEKING  TO  UNSEAL  THE 

RECORD  IN  ANY  DEGREE. 

MR.  YANNY*.  IF  I  MAY  FINISH  BEFORE  -- 

THE  COURT:  LET'S  GO  TO  THE  NEXT  POINT.  THAT  POINT  HAS 
BEEN  -- 

MR.  YANNY:  YOUR  HONOR,  WITH  RESPECT  TO  HAVING  TO 
SUBPOENA  MR.  ARMSTRONG,  I  SHOULDN'T  HAVE  TO;  NEITHER  SHOULD 
I  HAVE  TO  -- 

THE  COURT:  LET'S  GET  TO  THE  DOCUMENTS  BECAUSE  THERE 

ARE  TWC  POINTS  --  THREE. 

A,  YOU  HAVE  DONE  IT  AND,  SECONDLY,  A  LOT  OF 

TIMES  YOU  HAVE  TO  DO  IT  AND  YOU  DON'T  HAVE  TO  HAVE  A 
CONSTITUTIONAL  GUARANTEE  TO  BE  ABLE  TO  INTERVIEW  PEOPLE 
AND,  THIRD,  IT  IS  BEYOND  MY  JURISDICTION. 

MR.  YANNY:  THE  DOCUMENTS  WHICH  ARE  STILL  WITHIN  THE 
COURT'S  JURISDICTION,  I  WOULD  LIKE  TO  POINT  OUT  TO  THE  COURT 
THAT  THE  COURT  WAS  QUITE  ASTUTE  IN  POINTING  OUT  THAT  IT  IS 
VERY  DIFFICULT  FOR  YOU  TO  PERHAPS  GET,  OR  FOR  ME  TO  SPECI¬ 
FICALLY  SPELL  OUT  WHICH  DOCUMENTS,  IF  ANY,  THAT  1  MIGHT 
WANT  WITH  RESPECT  TO  THE  PRESENTATION  OF  MY  OWN  DEFENSE 
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SINCE  THE  FILE  IS  SEALED  AND  I  DON'T  HAVE  ACCESS  TO  IT; 
HOWEVER,  IF  YOUR  HONOR  WILL  LOOK  AT  THE  EXHIBITS  SUBMITTED 
WHICH  WERE  THE  COMPLAINT  AND  THE  ANSWER  IN  THIS  CASE,  YOU 
WILL  SEE  THAT  I  AM  SUED  FOR  BREACHING  MY  FIDUCIARY  DUTIES 
BY  MY  FORMER  COUNSEL  BECAUSE  1  REPORTEDLY  REPRESENTED  MR. 
ARMSTRONG  VIS-A-VIS  THE  ORGANIZATION  SCIENTOLOGY. 

AND  THAT  RELATES  DIRECTLY  TO  THIS  LAWSUIT. 

NOW,  I  CAN’T  GET  INTO  THE  FILES  OF  THIS  LAW¬ 
SUIT  TO  SHOW  WHAT  THIS  LAWSUIT  WAS  ABOUT,  TO  SHOW  HOW  I 
DIDN'T  REPRESENT  MR.  ARMSTRONG;  I  DIDN'T  REPRESENT  THE 
ORGANIZATION  VIS-A-VIS  MR.  ARMSTRONG;  TO  EXPLAIN  THAT  WHICH 
THEY  HAVE  ALREADY  PUT  INTO  EVIDENCE  IN  THE  YANNY  I,  WHICH 
WERE  THE  BILLS  WITH  RESPECT  TO  MY  WORK  FOR  SCIENTOLOGY  AND 
WHAT  ALL  OF  THAT  MEANT;  BECAUSE  I  DON'T  HAVE  THOSE  FILES, 
THAT  IS  NOT  AVAILABLE  TO  ME. 

THE  COURT:  IS  SOMEBODY  CHARGING  YOU  WITH  REPRESENTING 

MR.  ARMSTRONG  IN  THIS  CASE? 

MR.  YANNY:  IF  YOU  TAKE  A  LOOK  AT  THE  COMPLAINT,  YOUR 

HONOR,  WHICH  I  HAVE  SUBMITTED,  IT  IS  AN  EXHIBIT;  I  AM 
CHARGED  WITH  REPRESENTING  MR.  ARMSTRONG. 

THE  COURT:  IN  THIS  CASE? 

MR.  DRESCHER:  ABSOLUTELY  NOT,  YOUR  HONOR. 

MR.  YANNY:  I  AM  PERSONALLY  CHARGED  WITH  REPRESENTING 

MR.  ARMSTRONG  VIS-A-VIS  THIS  ORGANIZATION. 

MR.  DRESCHER:  BUT  NOT  THIS  CASE.  THAT  WAS  THE  COURT'S 

QUESTION. 

THE  COURT:  WHICH  PARAGRAPH,  MR.  YANNY? 

MR.  YANNY:  I  DON'T  HAVE  IT  IN  FRONT  OF  ME. 
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MR.  DRESCHER:  YOU  TOLD  HIM  IT  WAS  THIS  CASE.  WHY 

DON'T  YOU  TELL  HIM  WHERE  IT  SAYS  THAT? 

MR.  YANNY:  ANOTHER  THING,  MY  FILE  WAS  STOLEN  A  FEW 
NIGHTS  AGO. 

MR.  DRESCHER:  MR.  YANNY  HAS  A  CASE  IN  FRONT  OF  JUDGE 

CARDENAS.  THE  SUBJECT  MATTER  OF  THAT  LAWSUIT  BEGAN  IN  THE 
SUMMER  OF  1991  WHEN  IT  WAS  FOUND  THAT  MR.  YANNY,  WHO  WAS 
PAID  $2.1  MILLION  TO  REPRESENT  THE  CHURCH  AND  HE  IS  NOW 
REPRESENTING  AZNARAN .  HE  IS  ENJOINED  FROM  REPRESENTING  THEM 
DIRECTLY  OR  INDIRECTLY. 

HE  ADMITTED  IN  MR.  ARMSTRONG'S  PRESENCE  TO 
ANOTHER  CHURCH  COUNSEL  THAT  HE  WAS  REPRESENTING  HIM, 

ALTHOUGH  HE  SAYS  IT  IS  MATTERS  UNRELATED  TO  THE  CHURCH. 

STILL,  IT  IS  1990,  1991  -- 

THE  COURT:  UNLESS  YOU  CAN  SHOW  SOME  ALLEGATION  IN  THE 
COMPLAINT  AGAINST  YOU  THAT  WOULD  GIVE  RISE  TO  THE  RELEVANCE 
OF  ANY  MATERIAL  IN  THIS  SEALED  FILE,  I  THINK  I  MUST  DENY 
THIS  MOTION. 

MR.  YANNY:  I  MAY  HAVE  -- 

MR.  DRESCHER:  LET  ME  ADD  THE  FOLLOWING  BECAUSE  IT  IS 

PERTINENT  TO  THE  COURT'S  QUESTION  TO  MR.  YANNY. 

THE  ARMSTRONG  CASE  WAS  SEALED  MANY  YEARS  AGO. 
MR.  YANNY  IS  NOW  UNDER  AN  INJUNCTION  ISSUED  BY  JUDGE 
CARDENAS  CONCERNING  THE  CASE  THAT  IS  BEFORE  JUDGE  CARDENAS 
ARISING  FROM  ACTIVITIES  THIS  YEAR,  JUNE,  JULY  OF  THIS  YEAR. 
AT  WORST,  IT  GOES  BACK  TO  THE  SUMMER  OF  1990  WHEN  JUDGE 
CARDENAS  ENTERED  HIS  JUDGMENT  IN  THE  YANNY  I  CASES. 

THESE  JUDGMENTS  WERE  SEALED  IN  1985.  THEY  CAN 
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HAVE  NOTHING  TO  DO  WITH  THAT  WHICH  STARTED  A  YEAR  AGO  AT 
MOST,  MORE  LIKELY  SIX  MONTHS  AGO.  THEY  SIMPLY  CAN’T. 

THERE  IS  ONE. OTHER  POINT  THAT  IS  CORRELARY  TO 
IT  BECAUSE  YOUR  HONOR  MENTIONED  THE  CORYDON  MATTER  THIS 
MORNING  IN  WHICH  CORYDON,  REPRESENTED  BY  MISS  PLEVIN,  SOUGHT 
TO  HAVE  ACCESS  TO  SEALED  FILES  IN  THIS  CASE;  GOT  LIMITED 
ACCESS  ON  A  LIMITED  BASIS. 

THAT  WAS  AFFIRMED.  BUT  BEFORE  THE  COURT  EVER 
DID  ANYTHING  WITH  REGARD  TO  THAT,  THERE  WAS  A  RELEVANCE 
SHOWING  THAT  WAS  REQUIRED;  IN  FACT,  THE  COURT  REQUIRED  THAT 
THE  RELEVANCE  OF  THE  DOCUMENTS  TO  MR.  CORYDON  BE  FOUND  BY 
THE  JUDGE  IN  THE  CORYDON  CASE. 

JUST  AS  HE  HAS  DONE  THROUGHOUT,  MR.  YANNY 
IS  TRYING  TO  MAKE  AN  END  RUN  AROUND  JUDGE  CARDENAS.  THE 
RELEVANCE  OF  WHATEVER  MR.  YANNY  SEEKS  IS  REVELANT  IN  THAT 
CASE  . 

IT  IS  JUDGE  CARDENAS  WHO  KNOWS  THE  FACTS. 

IT  IS  JUDGE  CARDENAS  WHO  UNDERSTANDS  THE  INJUNCTION  AND  HE 
UNDERSTANDS  THE  CLAIMS. 

THE  COURT:  IN  THE  CORYDON  MATTER  THERE  WAS  A 

POSSIBLE  PRIVILEGE.  AND  I  DECIDED  THAT  THE  JUDGE  IN  THE 
CORYDON  CASE  SHOULD  DECIDE  WHETHER  OR  NOT  IT  WAS  DISCOVERABLE. 
AND  I  SAID  IT  WAS  DISCOVERABLE;  THEN  IT  WAS  UNSEALED. 

MR.  DRESCHER:  RELEVANCE  UNDER  THE  LIMITED  PURPOSE  -- 

THE  COURT:  RELEVANCE  IS  TOO  NARROW.  THAT  GOES  TO  THE 

NCS  TAPES. 

MR.  YANNY:  YOUR  HONOR,  THE  FACT  OF  THE  MATTER  IS  I 

AM  ACCUSED  OF  REPRESENTING  MR.  ARMSTRONG.  THERE  IS  NO 
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SPECIFIC  REFERENCE  VIS-A-VIS  THIS  ORGANIZATION.  THE  ONLY 
LITIGATION  I  KNOW  OF  BETWEEN  GERALD  ARMSTRONG  AND  THIS 
ORGANIZATION  WAS  BEFORE  THIS  GOOD  COURT  ON  THIS  GOOD  DAY  AND 
THE  APPEAL  THAT  WAS  TAKEN  THEREFROM. 

I  CANNOT  DEFEND  MYSELF  ADEQUATELY  UNLESS  I 
GET  ACCESS  TO  THOSE  FILES. 

THERE  IS  NO  RECITATION  OF  WHICH  CASE  IN  THIS 
COMPLAINT.  IF  THEY  WANT  TO  DRAFT  IT  THAT  WAY ,  THAT  IS  THEIR 
PROBLEM. 

YOUR  HONOR,  I  AM  ACCUSED  OF  REPRESENTING 
GERALD  ARMSTRONG  -- 

THE  COURT:  WHAT  PARAGRAPH? 

MR.  YANNY:  BEGINNING  WITH  THE  --  WELL,  THE  FIRST 

CAUSE  OF  ACTION,  IT  SAYS,  "LOS  ANGELES  SUPERIOR  COURT  C4  --  " 
THE  COURT:  PLEASE,  DON’T  SAY  ANOTHER  WORD. 

WHAT  PARAGRAPH? 

MR.  YANNY:  PARAGRAPH  16,  "  ...  YANNY  WAS  ACTUALLY 

ENGAGED  IN  LITIGATION  IN  THE  MATTER  OF  THE  CHURCH  OF 
SCIENTOLOGY  V.  GERALD  ARMSTRONG  CASE  NO.  C42153." 

THE  FACT  OF  THE  MATTER,  YOUR  HONOR,  IS  I  NEVER 

DID. 

THERE  IS  ONLY  ONE  WAY  TO  DISPROVE  THE  FACT 
THAT  THEY  HAVE  PUT  IN  ISSUE  AND  THAT  IS  TO  GET  INTO  THOSE 
F  1  LES  . 

THEY  HAVE  CHALLENGED  ME  AND  DEMURRED  TO  A 
CROSS-COMPLAINT  THAT  I  HAVE  FILED  WHICH  PUTS  IN  ISSUE  WHO 
CONTROLS  THE  ORGANIZATION. 

THE  COURT:  WAIT  A  MINUTE. 
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WELL,  DO  YOU  ALLEGE  THAT  MR.  YANNY  REPRESENTED 
THE  CHURCH  IN  THIS  CASE  C420153? 

MR.  DRESCHER:  WHAT  PARAGRAPH  IS  THAT? 

MR.  YANNY:  16. 

THIS  IS  A  VERIFIED  COMPLAINT,  YOUR  HONOR. 

THIS  IS  A  VERIFIED  COMPLAINT  BY  THREE  PARTIES. 

MR.  DRESCHER:  THERE'S  NOTHING  IN  THIS  PARAGRAPH  THAT 

SAYS  MR.  YANNY  WAS  COUNSEL  OF  RECORD  OR  ANYTHING  OF  THAT 
NATURE.  IT  IS  AN  ALLEGATION  OF  FACT  THAT  PART  OF  THE  TIME 
PERIOD  IN  WHICH  THIS  CASE  WAS  ORIGINALLY  PENDING  BEFORE 
JUDGE  BRECKENR I DGE,  MR.  YANNY  WAS  REPRESENTING  AT  LEAST  ONE 
OF  THE  CHURCHES;  THE  POINT  BEING  -- 

MR.  YANNY:  EXCUSE  ME  — 

MR.  DRESCHER:  --  NOT  AS  COUNSEL  OF  RECORD,  BUT  AS  A 

LAWYER . 

THE  COURT:  IT  DOESN'T  EXCLUDE  THAT. 

MR.  DRESCHER:  MR.  YANNY  KNOWS  FULL  WELL  HIS  ROLE  AND 

HE  KNOWS  FULL  WELL  HE  IS  TRYING  TO  END  RUN  JUDGE  CARDENAS. 

LET  ME  GIVE  YOU  A  LITTLE  VIGNETTE  -- 

THE  COURT:  IF  YOU  WOULD  LIKE,  I  WILL  UNSEAL  THE 
RECORD  TO  THE  EXTENT  JUDGE  CARDENAS  FINDS  IT  DISCOVERABLE 
IN  HIS  CASE . 

MR.  DRESCHER:  THAT  IS  FINE. 

MR.  YANNY:  I  MIGHT  ALSO  MAKE  A  POINT:  THESE  PEOPLE 

HAVE  IN  DEPOSITION  --  REVEREND  FORNADAY,  WHO  IS  SITTING 
RIGHT  OVER  THERE,  TESTIFIED  THAT  ONE  OF  THE  THINGS  THAT  I 
DID  TO  BREACH  MY  FIDUCIARY  DUTY  TO  MY  FORMER  CLIENT  WAS  TO 
TELL  JERRY  ARMSTRONG  A30UT  FAIR  GAME.  THE  FILE  IS  NECESSARY 
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TO  PROVE  THAT. 

THE  COURT:  YOU  WILL  HAVE  TO  CONVINCE  JUDGE  CARDENAS 

AS  TO  ITS  DISCOVERABILITY. 

WE'LL  REFASHION  THIS  MOTION.  IT  IS  A  MOTION 
FOR  LEAVE  TO  OBTAIN  ACCESS  TO  THE  SEALED  FILES  HEREIN. 

THE  MOTION  IS  GRANTED  TO  THE  EXTENT  THAT  JUDGE 
CARDENAS  DETERMINES  INFORMATION  IN  THE  SEALED  FILES  IS 
DISCOVERABLE  BY  MR.  YANNY  IN  CASE  NO.  BC033035. 

AND  IF  SUCH  IS  DISCOVERABLE,  IT  WILL  BE  ON  THE 
SAME  TERMS  AND  CONDITIONS  AS  TO  ANY  UNSEALED  PORTIONS.  IT 
IS  SUBJECT  TO  THE  SAME  TERMS  AND  CONDITIONS  OF  THE  DIVISION 
III  OPINION.  AND  RESPONDING  PARTY  MAY  SUBMIT  AN  ORDER 
SETTING  THAT  FORTH. 

WE  ARE  NOW  POTENTIALLY  ADDING  TO  A  LITTLE  BIT 
MORE  UNCONFIDENTIALITY.  AND  I  MIGHT  SEE  FOUR  OR  FIVE  MORE 
OF  THESE. 

MR.  DRESCHER:  IN  THAT  REGARD,  THE  COURT  WILL  MAKE 

AVAILABLE  TO  JUDGE  CARDENAS  THE  SEALED  DOCUMENTS? 

THE  COURT:  IF  JUDGE  CARDENAS  WANTS  THEM.  THAT  IS 

ANOTHER  QUESTION.  IF  JUDGE  CARDENAS  FEELS  HE  NEEDS  TO  LOOK 
AT  THE  FILE  IN  ORDER  TO  MAKE  A  DETERMINATION,  HE  CAN, 
CERTAINLY,  GET  THAT  DONE.  IF  HE  WANTS  TO  HAVE  A  SPECIFIC 
ORDER,  HE'LL  DO  IT.  I  THINK  HE  HAS  AS  MUCH  POWER  AS  I  DO, 

BUT  MAYBE  NOT  IN  THIS  FILE. 

NORMALLY  DISCOVERABILITY  IS  NOT  --  YOU  DON'T 
HAVE  TC  LOOK  AT  EVERYTHING;  YOU  CAN  MAKE  A  DISCOVERY  ORDER 
BASED  UPON  THE  STANDARD  OF  DISCOVERY.  AND  IN  THIS  CASE  IT 
SHOULD  BE  FAIRLY  EASY  BECAUSE  IF  THERE  IS  A  CONTESTED  ISSUE 
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AS  TO  WHETHER  YANNY  REPRESENTED  THE  CHURCH  IN  THIS  CASE, 
UNLESS  IT  CAN  BE  LIMITED  SOMEHOW  THAT  HE  WASN'T  OF  RECORD, 

IT  IS  GOING  TO  BE  DISCOVERABLE. 

MR.  YANNY:  IF  IT  IS  LIMITED,  I  DID  NOT  APPEAR  AS 

COUNSEL  IN  THIS  CASE.  THEY  MADE  THE  ALLEGATION  THAT  I 
REPRESENTED  HIM  VIS-A-VIS  THIS  CASE. 

MR.  DRESCHER:  I  RAISE  THE  QUESTION  FOR  ONLY  PROCEDURAL 

REASONS,  YOUR  HONOR.  I  AM  SORRY  IT  SPANNED  BEYOND  THAT. 

THE  COURT:  I  THINK  THE  ORDER  WILL  STAND  AS  MADE.  YOU 

MAY  SUBMIT  AN  APPROPRIATE  ORDER. 

MR.  YANNY:  THANK  YOU. 

THE  COURT:  IN  EACH  CASE  MOVING  PARTY  TO  GIVE  NOTICE. 


(CONCLUSION  OF  PROCEEDINGS.) 
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CALIFORNIA, 
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VS  . 

GERALD  ARMSTRONG, 
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HON.  BRUCE  R.  GEERNAERT,  JUDGE 
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CASE  NO.  C  A  2  0  153 
REPORTER’S  CERTIFICATE 


STATE  OF  CALIFORNIA 


COUNTY  OF  LOS  ANGELES 


SS 


I,  HERBERT  CANNON,  OFFICIAL  REPORTER  OF  THE  SUPERIOR 
COURT  OF  THE  STATE  OF  CALIFORNIA,  FOR  THE  COUNTY  OF  LOS 
ANGELES,  DO  HEREBY  CERTIFY  THAT  THE  FOREGOING  PAGES,  1 
THROUGH  77,  COMPRISE  A  TRUE  AND  CORRECT  TRANSCRIPT  OF  THE 
PROCEEDINGS  HELD  IN  THE  ABOVE -ENT  1 TL ED  MATTER  ON  DECEMBER 
23,  1991. 

DATED  THIS  6TH  DAY  OF  JANUARY,  1992. 
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Case  No.  152229 

NOTICE  OF  MOTION  AND  MOTION  FOR 
PRELIMINARY  INJUNCTION; 
MEMORANDUM  OF  POINTS  AND 
AUTHORITIES;  DECLARATIONS  OF 
LAWRENCE  E.  HELLER,  LAURIE  J. 
BARTILSON  AND  LYNN  R.  FARNY 
IN  SUPPORT  THEREOF 


DATE:  March  6,  1992 

TIME:  10:30  a.m. 

DEPT:  5 


TO  DEFENDANTS  AND  THEIR  COUNSEL  OF  RECORD: 


PLEASE  TAKE  NOTICE  that  on  March  6,  1992  at  10:30  a.m.,  or  as 
soon  thereafter  as  the  matter  may  be  heard  in  Department  5  of  the 
above-entitled  Court,  plaintiff  Church  of  Scientology  International 
(the  "Church")  by  this  Motion  will  seek  an  Order 

enjoining  defendants  Gerald  Armstrong  ("Armstrong")  and  all  others 
acting  in  concert  or  participation  therewith,  or  any  of  them,  from 
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violating  any  and  all  provisions  of  the  settlement  agreement  entered 
into  by  the  Church  and  Armstrong  in  December  of  1986,  in  the  form 

submitted  concurrently  herewith. 

relief  sought  by  this  Motion  is  based  upon  this  Motion 
itself,  the  Memorandum  of  Points  and  Authorities  submitted  herewith, 
the  accompanying  Declarations  of  Lynn  R.  Farny,  Lawrence  E.  Heller 
and  Laurie  J.  Bartilson,  the  Verified  Complaint  and  pleadings, 
records  and  other  papers  on  file  in  this  matter,  and  such  other 
evidence  as  the  Court  may  receive  upon  the  hearing  of  this  Motion. 

Dated:  February  4,  1992  Respectfully  submitted. 


Andrew  H.  Wilson 


Laurie  J.  Bartilson 
BOWLES  &  MOXON 


Attorneys  for  Plaintiff 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 
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Andrew  H.  Wilson 

WILSON,  RYAN,  BLUM  &  CAMPILONGO 
235  Montgomery  Street 
Suite  450 

San  Francisco,  California  94104 
(415)  391-3900 

Laurie  J.  Bartilson 
Debra  S.  Tobias 
BOWLES  &  M0X0N 
6255  Sunset  Boulevard 
Suite  2000 

Hollywood,  California  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 
CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 

SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 

FOR  THE  COUNTY  OF  MARIN 


RECEIVED 
FEB  8  1992 
HUB  LAW  OFFICES 


CHURCH  OF  SCIENTOLOGY  OF  _  ) 

INTERNATIONAL,  a  California  ) 

not-for-profit  religious  ) 

corporation;  ) 

) 

) 

) 

) 

Plaintiff,  ) 

) 


GERALD  ARMSTRONG  and  DOES  1  ) 

through  25,  inclusive,  ) 

Defendants.  ) 

_ ) 


Case  No.  152229 

MEMORANDUM  OF  POINTS  AND 
AUTHORITIES  IN  SUPPORT  OF 
PLAINTIFF'S  MOTION  FOR  PRELIMINARY 
INJUNCTION  FOR  BREACH  OF 
CONTRACT 


DATE:  March  6,  1992 

TIME:  10:30  a.m. 
DEPT:  5 


I.  PRELIMINARY  STATEMENT 
In  December,  1986,  plaintiff  Church  of  Scientology 
International  ("the  Church"  or  "plaintiff")  sought  to  end  a  period 
of  long  and  bitter  harassment  and  attack  from  former-member  Gerald 
Armstrong  ("Armstrong"  or  "defendant").  Armstrong,  who  had  been 
expelled  from  the  Scientology  religion  after  stealing  confidential 
documents  belonging  to  the  religion's  Founder,  L.  Ron  Hubbard, 
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entered  into  a  campaign  of  activities,  both  overt  and  covert, 
intended  to  divide  Church  members  from  the  ecclesiastical  leaders 
of  the  Church,  forge  incriminating  documents  and  plant  them  in 
Church  files,  stage  a  raid  on  Church  facilities  by  government 
officials  on  the  basis  of  the  forged  documents  planted  in  Church 
files,  get  Church  members  to  disaffect  and  file  lawsuits  against 
the  Church  on  the  basis  of  naked  allegations  insupportable  by  any 

evidence  and,  in  Armstrong's  own  words,  "to  create  as  much  s -  as 

possible"  for  the  Church.  See,  Exhibit  3,  Declaration  of  Lynn  R. 
Farny  in  Support  ("Farny  Decl."),  57. 

Armstrong's  bitter  and  lengthy  campaign  was  ended,  or  so 
plaintiff  thought,  when  he  entered  into  a  confidential  Settlement 
Agreement  (the  "Agreement")  with  plaintiff  in  1986.  The  terms  of 
the  Agreement  required  Armstrong  not  merely  to  end  his  own 
litigation  against  plaintiff,  but  among  other  things,  also 
required  Armstrong  to  refrain  from  aiding  others  in  litigation,  to 
return  to  the  Church  the  documents  which  he  had  stolen  and  all 
copies  of  them,  to  refrain  from  discussing  with  third  parties  his 
experiences  with  the  Scientology  faith,  and  to  keep  confidential 
all  terms  of  the  Agreement  itself.  This  amicable  settlement  was 
achieved  only  after  careful  and  extensive  negotiations.  See, 
Exhibit  4,  Declaration  of  Lawrence  E.  Heller  in  Support  ("Heller 
Decl."),  52. 

Unfortunately,  an  amicable  separation  was  not  to  be. 

Despite  carefully  drawn  provisions  of  the  Agreement,  agreed  to  by 
both  Armstrong  and  his  attorney,  Armstrong  has  brazenly  embarked 
on  a  second  zealous  campaign  of  hatred  aimed  at  the  Church.  Since 
June,  1991,  Armstrong  has,  by  his  own  admissions: 
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-  Provided  aid  to  anti-Church  litigants  Vicki  and  Richard 
Aznaran1  and  Joseph  Yanny2  by  giving  them  declarations  which 
purport  to  describe  Armstrong's  experiences  with  Scientology,  and 
which  attach  copies  of  documents  that  Armstrong  agreed  to  keep 
confidential,  including  copies  of  the  Agreement; 

-  Performed  paralegal  services  for  Yanny  in  the  Aznarans' 
case;  and 

-  Performed  paralegal  services  in  the  Aznarans'  case  for 
the  Aznarans'  present  attorney.  Ford  Greene,  which  continues  to 
the  present. 

Rather  than  deny  these  activities,  all  of  which  violate  the 
Agreement  and  end  the  peace  for  which  the  Church  bargained  and 
paid,  Armstrong  boasts  of  them.3 

In  order  to  end  Armstrong's  unlawful  campaign  once  and  for 
all,  the  Church  has  filed  this  action  and  this  motion,  seeking  to 


Vicki  Aznaran  is  the  former  president  of  another  entity 
affiliated  with  the  Scientology  faith.  Religious  Technology 
Center.  She  and  her  husband  Richard,  a  former  employee  of  the 
plaintiff  Church,  are  involved  in  litigation  against  plaintiff 
and  other  Church  parties,  Vicki  Aznaran.  et  al.  v.  Church  of 
Scientology  of  California,  et  al. ,  United  States  District  Court 
for  the  Central  District  of  California,  No.  CV  88-1786  JMI  (Ex) . 


Joseph  Yanny  is  the  former  attorney  for  the  Church  and  is 
also  a  defendant  in  a  pending  action,  Religious  Technology 
Center,  Church  of  Scientology  International  and  Church  of 
Scientology  of  California  v.  Joseph  A.  Yannv  ("Yanny  2") ,  LASC 
No.  BC— 033035,  in  which  he  has  been  enjoined  from  legal 
representation  of  Armstrong  against  his  former  clients. 

3  The  Church's  pleas  and  requests  that  he  honor  his  Agreement 
have  proven  fruitless;  rather,  Armstrong,  having  spent  the 
P^ocseds  of  his  earlier  hate  campaign,  seems  bent  on  extorting 
still  more  money  from  this  plaintiff  with  his  outrageous  conduct. 
On  a  daily  and  continuous  basis,  Armstrong  is  working  to  poison 
proceedings  involving  current  anti-Church  litigants,  impeding  any 
hope  of  resolving  those  cases  short  of  a  lengthy  and  expensive 
trial. 
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enjoin  Armstrong  from  committing  further  and  continuous  breaches 
of  his  Agreement  while  the  effects  of  his  earlier  breaches  are 
being  litigated.  The  Church  requests  a  preliminary  injunction 
requiring  Armstrong,  a  Marin  County  resident,  to  end  his 
misconduct,  or  face  contempt  of  court.4 

II.  STATEMENT  OF  FACTS 
A.  The  Settlement  Agreement 

In  December,  1986,  the  Church  entered  into  the  Agreement  with 
Armstrong.  The  Agreement  provided  for  a  mutual  release  and  waiver 
of  all  claims  arising  out  of  a  cross-complaint  which  defendant 
Armstrong  had  filed  in  the  case  of  Church  of  Scientology  of 
California  v.  Gerald  Armstrong.  Los  Angeles  Superior  Court  No.  C 
420153. 5  The  Agreement  included  multiple  clauses  designed  to 

guarantee  that  new  actions  were  not  spawned  or  encouraged  by  the 
conclusion  of  the  old  one.6  These  clauses  included  provisions 
that  Armstrong  would  not:  (1)  assist  or  advise  anyone  else  engaged 
in  litigation  adverse  to  the  interests  of  the  Church;  (2)  testify 
or  otherwise  participate  in  any  other  judicial  proceeding  adverse 
to  the  Church  unless  compelled  to  do  so  by  lawful  subpoena;  (3) 
disclose  documents  at  issue  in  the  case;  or  (4)  disclose  to  anyone 

4  See,  e.cr.  ,  Exhibits  IF,  1J  and  IK  to  Request  for  Judicial 
Notice  ("Request")  and  Exhibit  2B  to  Declaration  of  Andrew  H. 
Wilson  in  Support  ("Wilson  Decl."). 

5  The  signatories  to  the  Agreement  were  Gerald  Armstrong  and 
the  Church  of  Scientology  International,  by  its  President,  Heber 
Jentzsch.  [to  Wilson  Decl.]  Mr.  Armstrong's  signature  was 
witnessed  by  Jo  Ann  Richardson  and  Michael  Sutter,  and  the 
Agreement  was  signed  with  approval  as  to  form  and  content  by  Mr. 
Armstrong's  attorney,  Michael  Flynn.  fid, 1 

6  See  specifically  55  7(H),  7(G),  10,  7(D),  18(D),  20  of  Exhibit 

2A  to  Wilson  Decl. 
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the  terms  of  the  Agreement  itself.7 

The  Church  had  good  reason  for  negotiating  these  particular 
clauses  with  Armstrong.  In  addition  to  his  own  litigation, 
Armstrong  fomented  significant  additional  litigation  against  the 
Church  and  other  Churches  of  Scientology,  stirring  up  enmities 
with  other  former  members.  Moreover,  Armstrong  became  involved  in 
plot  after  clandestine  plot  to  take  over  or  even  destroy  his 
former  religion. 

In  November,  1984,  for  example,  Armstrong  was  plotting 
against  the  Scientology  Churches  and  seeking  out  staff  members  in 
the  Church  who  would  be  willing  to  assist  him  in  overthrowing 
Church  leadership.  The  Church  obtained  information  about 
Armstrong's  plans  and,  through  a  police- sanctioned  investigation, 
provided  Armstrong  with  the  "defectors"  he  sought.  On  four 
separate  occasions  in  November,  1984,  Armstrong  met  with  two 
individuals  that  he  considered  to  be  defectors,  whom  he  knew  as 
"Joey"  and  "Mike."  In  reality,  both  "Joey"  and  "Mike"  were  loyal 
Church  members  who,  with  permission  from  the  Los  Angeles  police, 
agreed  to  have  their  conversations  with  Armstrong  surreptitiously 
videotaped.  During  the  course  of  these  conversations,  Armstrong: 

a.  Demanded  that  "Joey"  provide  him  with  copies  of 
documents  published  by  the  Church  so  that  he  could  forge 
documents  in  the  same  style.  Armstrong  wanted  "Joey"  to 
then  plant  these  Armstrong  creations  in  the  Church's 
files  so  that  Armstrong  could  tip  off  the  Criminal 

7  Armstrong  also  agreed  that  damages  for  violations  of  the 
nondisclosure  provisions  would  be  a  liquidated  amount  of  $50,000 
per  disclosure. 
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-3-  W 

Investigations  Division  of  the  Internal  Revenue  Service 
("CID") ,  and  the  incriminating  documents  would  be  found 
in  a  resulting  raid; 

b.  Sought  to  "set  up"  the  defection  of  a  senior 
Scientologist  by  finding  a  woman  to  seduce  him; 

c.  Told  "Joey"  all  about  his  conversations  with  A1 
Lipkin,  an  investigator  for  the  CID,  and  attempted  to 
get  "Joey"  to  call  Lipkin  and  give  him  false  information 
that  would  implicate  the  Church's  leaders  in  the  misuse 
of  donations;  and 

d.  Instructed  "Mike"  on  the  methods  of  creating  a 
lawsuit  against  the  Church  leadership  based  on  nothing 
at  all: 

ARMSTRONG:  They  can  allege  it.  They  can 
allege  it.  They  don't  even  have  —  they  can 
allege  it. 

RINDER:  So  they  don't  even  have  to  have  the 
document  sitting  in  front  of  them  and  then  — 

ARMSTRONG:  F _ ing  say  the  organization 

destroys  the  documents. 

*  *  * 

Where  are  the  —  we  don't  have  to  prove  a 

goddamn  thing.  We  don't  have  to  prove  s _ t; 

we  just  have  to  allege  it. 

(Exhibit  3,  Farny  Decl.,  554  and  5.) 

Armstrong  received  a  portion  of  a  total  settlement  paid  to 
his  attorney,  Michael  Flynn,  in  block  settlement  concerning  all  of 
Mr.  Flynn's  clients  who  were  in  litigation  with  any  Church  of 
Scientology  or  related  entity.  The  exact  portion  of  the 
settlement  which  Armstrong  received  was  maintained  as  confidential 
between  Mr.  Flynn  and  Armstrong. 
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B. 


Armstrong  Has  Violated  the  Settlement  Agreement 


1.  Armstrong  Violated  The  Agreement  By  Providing 
Aid  To  Anti-Church  Litigants  Vicki  And  Richard 
Aznaran  Through  His  Employment  By  Joseph  A. 

Yannv  As  A  Paralegal 

Vicki  and  Richard  Aznaran  ("the  Aznarans") ,  are  former  Church 
members  who  are  currently  engaged  in  litigation  against,  inter 
alia.  RTC  and  CSI.  In  June,  1991,  the  Aznarans  discharged  their 
attorney,  Ford  Greene,  and  retained  Joseph  A.  Yanny  to  represent 
them.  [Exs.  1A,  IB,  1C,  ID  to  Request,  Substitutions  of 
Attorney.]  8  During  his  time  as  the  Aznarans'  counsel,  Yanny 
hired  Gerald  Armstrong,  in  Yanny' s  own  words  "as  a  paralegal  to 
help  [Yanny]  on  the  Aznaran  case."  [Ex.  IE  to  Request,  Transcript 
of  Proceedings  in  Religious  Technology  Center  et  al.  v.  Joseph  A.. 
Yannv .  et  al. .  LASC  No.  BC  033035  ( "RTC  v.  Yannv"),  p.  25.]  In  a 
holographic  declaration  supplied  by  Armstrong  to  Yanny,  Armstrong 
admitted  that  Yanny  called  him  on  July  10,  1991,  and  asked  for 

Armstrong's  help  in  Yanny 's  proposed  representation  of  the 

Aznarans.  [Ex.  IF  to  Request,  Declaration  of  Gerald  Armstrong  of 

\ 

July  19,  1991,  para.  2];  that  Armstrong  agreed  to  help  Yanny  with 
the  Aznarans'  case,  and  that  he  would  travel  to  Los  Angeles  for 
that  express  purpose  on  July  12,  1991  [Id.,  para.  3];  and  that 
Armstrong  asked  Yanny  to  pay  him  $500  for  his  services.  [Id., 
para.  3.]  Armstrong  admits  that  he  did  travel  to  Los  Angeles,  did 
stay  with  Yanny  on  July  15  and  16,  and  wrote  a  declaration  for 

8  Yanny  is  former  counsel  to  the  Church  Parties  and  his 
substitution  into  the  case  was  later  vacated  by  the  Court  sua 
sDonte ,  the  Court  noting  that  Yanny' s  retention  as  the  Aznarans' 
counsel  was  "highly  prejudicial"  to  CSI.  [Ex.  10  to  Request, 
Order  of  July  24,  1991.] 
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Yanny  and  the  Aznarans.  [Id.,  para.  4.]  In  a  declaration  dated 
July  31,  1991,  as  well  as  in  open  Court,  Yanny  admitted  that  he 
has  hired  Armstrong  to  act  for  him  as  a  paralegal  in  litigation 
against  the  Church  and  other  related  entities.  [Ex.  1G  to 
Request,  Declaration  of  Joseph  A.  Yanny,  July  31,  1991,  para.  4, 
and  Ex.  IE  to  Request,  supra. 1 

Armstrong's  acceptance  of  this  employment  from  Yanny  to  work 
on  the  Aznarans'  litigation  is  in  direct  violation  of  Paragraphs 
10  and  7(G)  of  the  Agreement;  see  Exhibit  2A  to  Wilson  Decl.. 

These  paragraphs  prohibit  Armstrong  from  providing  aid  or  advice 
to  anyone  engaged  in  or  contemplating  litigation  which  is  adverse 
to  the  Church.  [Ex.  2A,  paras.  7(G),  10.]  The  Aznarans  are 
directly  engaged  in  litigation  with  RTC  and  CSI,  and  Armstrong  has 
provided  direct  assistance  to  them  by  acting  as  Yanny 's  paralegal 
on  their  case.  There  could  not  be  a  more  clear  example  of  conduct 
which  violates  the  letter  and  intent  of  the  Agreement. 

2.  Armstrong  Also  Violated  the  Agreement  by 

Aiding  Yanny  in  Litigation  Against  the  Church 

After  Yanny  entered  his  appearance  in  the  Aznarans'  case,  and 
indicated  to  Church  counsel  that  he  represented  Gerald  Armstrong 
as  well,  the  Church  and  two  related  entities  brought  suit  against 
Yanny  in  Los  Angeles  Superior  Court,  in  the  case  of  RTC  v.  Yanny, 
supra .  In  that  action,  the  Church  sought  and  obtained  a  Temporary 
Restraining  Order  and  a  Preliminary  Injunction  against  Yanny  [Ex. 
1H  and  II  to  Request],  which  prohibit  Yanny  from  aiding,  advising, 
or  representing,  directly  or  indirectly,  the  Aznarans  or 
Armstrong,  on  any  matters  relating  to  the  Church.  At  the 

hearings  before  the  Court  on  the  TRO  and  on  the  injunction,  Yanny 
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filed  two  declarations  prepared  and  executed  by  Gerald  Armstrong 
on  July  16,  1991.  [Exs.  1J  and  IK  to  Request.]  Armstrong  also 
asserts  knowledge  concerning  settlements,  including  his  own,  which 
he  purportedly  gleaned  by  working  as  a  paralegal  for  yet  anotHes 
law  firm,  Flynn,  Joyce  and  Sheridan  [Ex.  1J  to  Request,  paras.  2- 
5].  The  declarations  were  offered  by  Yanny  as  part  of  Yanny's 
defense,  which  was  ultimately  rejected  by  the  Court  when  it  issued 

its  injunction.  [Ex.  IE  to  Request  at  31-34.] 

just  as  in  the  Aznarans'  case,  this  aid  provided  by  Armstrong 
to  Yanny,  a  litigant  against  the  Church,  was  a  direct  violation  of 
paragraphs  10  and  7(G)  of  the  Agreement.  Moreover,  Armstrong 
attached  as  an  exhibit  to  one  of  the  declarations,  Ex.  U  to 
Request,  a  copy  of  the  Agreement,  the  terms  of  which  he  had  agreed 
to  keep  confidential.  [Ex.  2A  to  Wilson  Decl.,  para.  18(d).] 

This  disclosure  of  the  terms  of  the  Agreement  is  a  direct 
violation  of  the  non-disclosure  agreement. 

3  Armstrong  violated  the  Agreement  by 

Ford  creene  With  the  aznaran  Case 

Armstrong  is  brazenly,  openly  and  continually  assisting 

adverse  litigants  and  bragging  about  it  to  the  Church's  counsel 

and  staff.  After  Yanny's  substitution  into  the  Aznarans'  case  was 

summarily  vacated.  Ford  Greene  was  reinstated  as  the  Aznarans' 

counsel  of  record.  In  a  letter  to  the  Church's  counsel  dated 

August  21,  1991,  Armstrong  admitted  that  he  had  been  working  at 

Greene's  office  with  Greene  on  the  Aznarans'  case,  helping  him  to 

prepare  responses  to  summary  judgment  motions  filed  in  that  case. 

[EX.  2B  to  Wilson  Decl.,  p.  2.]  Both  Armstrong  and  Greene  have 

freely  admitted  in  sworn  declarations  that  Greene  has  and  is 
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27 

28 


continuing  to  employ  Armstrong  as  a  paralegal  in  the  case. 

Armstrong  himself  describes  these  activities  as  follows: 

My  help  to  Ford  Greene  in  all pying^wllatin^hSle- 

^i^?  stapling^stamping. ^psckaging^  labeling, 

period^some  of  which  certainly 

concerned  the  litigation. 

[EX.  1L  to  Request,  Declaration  of  Gerald  Armstrong  (minus 

.  a  ,a  ,  see  also,  Ex.  1M  to  Request,  Declaration 

exhibits)  at  para.  18.]  see  ax__, 

of  Ford  Greene,  para.  7.  Indeed,  Armstrong's  presence  in  Greene  s 
offices  has  been  continuous  throughout  December,  1991,  and  shows 

r  rFxhibit  5,  Declaration  of  Laurie  J. 
no  sign  of  cessation.  [Exhioiu  o, 

Bartilson  in  Support.]  9 

On  October  3,  1991,  the  Church  filed  a  motion  in  Los  Angeles 
superior  Court  for  enforcement  of  the  settlement  Agreement  and  for 
liquidated  damages  due  to  Armstrong's  breaches  of  the  Agreement, 
in  Armstrong's  papers  and  at  the  hearing  of  the  matter,  MM 

deny 

the 

. .  vlolated__the__sBeci£ic_j3rg,ri  ‘'i  ons  of  the  Settlement 

am-psment  cited  in  the  moving  papers.  »  Instead,  Armstrong 

provided  the  Aznarans,  1991  and  filed  in  that  case. 

I  declaration,  dated  *»££«.  ,f^il^ation  describes  some  of 
[Ex.  IN  to  Request.]  *7"!“  e?ning  the  Church,  in  direct 
his  experiences  with  an  7(G)?  and  10  of  the  Agreement,  and 

violation  of  paragraph  (  )  '  (  £  documents  whose  contents  he 

^rS:d?Sin°pSrag?aphC10eo?  ?he  Agreement,  never  to  reveal.  [Id., 
Exhibits  1  and  2.]  .  st 

indeed,  Armstrong' s  ^violations*!*  q^eStion,  he  had 

that  not  only  had  he. committed  ^  all.  In  a  , 

never  j  ntended  to  Abide  ^  —  i^gi  *  Armstrong  asserts  that  he 

declaration  dated  November  17,  1991,  *  (continued...) 
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raised  with  the  court  the  tired  refrain  that  he  had  been  under 
'duress"  when  he  executed  the  Agreement.  Armstrong  repeatedly 
raised  this  pretense  and  his  alleged  "fear"  of  the  church  before 
Judge  Breckenridge,  the  trial  judge  in  the  earlier,  settled 
matter.  It  is,  however,  thoroughly  belied  by  the  approval  of  the 
Agreement  by  both  the  Court  and  Armstrong's  attorney.  Moreover, 
the  credibility  of  this  refrain  is  shattered  by  Armstrong's  own 
3||  words,  uttered  months  after  obtaining  a  defense  judgment  in  the 
original  Armstrong  action  based  on  his  spurious  claim  of  being 
under  "duress"  due  to  his  "fear"  of  the  church.  In  the  November, 
1984  videotaped  conversations  with  Joey  referred  to  above,  the 
following  exchange  took  place  while  Armstrong  was  discussing  his 

plans  for  destroying  the  Church: 

JOEY:  Well,  you're  not  hiding! 

ARMSTRONG:  Huh? 

JOEY:  You're  not  hiding. 

ARMSTRONG:  F -  no!  And.  .  . 

JOEY:  You're  not  afraid,  are  you? 

ARMSTRONG:  No!  And  that's  why  I'm  in  a  f— king  stronger 
position  than  they  are! 
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rlidTlfor^l  clauses  at  issue  here  and  understood  their  import 
.t  the  time  he /^ned^Agreement,  £ollou 

own  lawyers  and  .  ^  rerald  Armstrong ,  paras •  12  14.] 

them.  [Ex.  IP,  „put  on  a  haopy  face"  and  went  through 

Armstrong  asserts  that  h  P  .  alvwav  so  that  he  could 

the  charade  of  sl’";"’f!he9.£iraKial  sherewithal"  to  "get  on 
have  from  the  settlement  the^  financi  17]  „aturally 

I^stroS  never  expressed  to  the  Church  or  it^lawyersjzhat^e 

papers .  '"if  "he°hadf  the°ChSlch  „ou?d  never  have  agreed  to  pay  him 
anything. 
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JOEY:  How's  that? 

2„  ARMSTRONG:  Why,  I'll  bring  them  to  their  knees! 

.  g  If  anything,  Armstrong  has 

3  Exhibit  3,  Farny  Decl.,  para.  6- 

4  become  bolder  as  time  has  passed. 

.  +•  fhp  motion  to  enforce  the 

5,|  The  Church's  showing  in  support  of  the  motio 

4-  rnn^isted  of  uncontroverted  evidence  that 

6  settlement  Agreement  consisted 

.e  in  ,nd  v(G)  of  the  Settlement 

7  Armstrong  had  violated  paragraphs  10  and  7(G) 

8  Agreement  by: 

J  1}  providing  aid  to  Richard  and  Vichi  Mnaran  (Varans  , 

J  in  their  lawsuit  against  the  plaintiff  herein,  via  employment  as  a 
X1  paralegal  by  Joseph  Yanny  working  on  that  case; 

J  2)  Aiding  Yanny  in  litigation  against  counter-defendant 

13  voluntarily  filing  declarations  in  his  support;  and 
J,  3)  Helping  Ford  Greene,  the  Aznarans'  current  lawyer,  as 

15  paralegal  on  the  aa^  case,  and  by  voluntarily  providing 

J  declarations  for  filing  by  Greene  in  the  case. 

"  Not  one  word  of  Armstrong's  opposition  was  devoted  to 

IS  challenging  those  proven  accusations.  In  addition,  the  Co  ^ 
j  with  the  Honorable  Bruce  R.  Geernhart  presiding,  did  not  decld 
20 1  the  case  on  the  merits  but  rather  found  it  was  without 
J  jurisdiction  to  decide  the  merits  of  the  case. 

As  demonstrated  below,  Armstrong  has  continuously 

23  each  of  the  provisions  of  the  Agreement  listed  above  in  Footnote 

24  ,  While  the  Church  has  no  interest  in  pursuing  a  multiplicity  of 

J  suits,  Armstrong's  own  conduct  demonstrates  not  an  isolate 

no  different  from  his  earlier 
2J  incident,  but  an  ongoing  campaign,  no 

4-  1’hprpfore ,  the  Church  seeks  a 

27  campaign  of  hatred  and  harassment. 

28  "  preliminary  injunction  pending  trial  of  this  matter. 
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irreparable  injury  to  plaintiff  and  the  inadequacy  of  any  other 
remedy  mandates  that  the  Court  grant  the  Order  requested. 

III.  ARGUMENT 

•  .  •  wa  Granted  To  Prevent  The  Breach  Of  A 

An  injunction  Hay  Be  Grante  Would  Be  specifically 

Contract  The  performance  or  wnicn 

•p-nf  orced 


C.C.P.  §  526  empowers  the  court  to  grant  an  injunction  to 
prevent  a  breach  of  a  contract  if  the  contract  is  one  which  may  be 
specifically  enforced.  C.C.P.  S  526;  see  also,  £teinmeyer_v^ 
Warner  Consolidated  Corp^  (1974)  42  Cal.App.3d  515,  518,  116 

Cal.Rptr.  57,  60  ("An  injunction  cannot  be  granted  to  prevent 

breach  of  a  contract  which  is  not  specifically  enforceable."); 

Chr.-.^n  leadership  Conference  of  heater  T.os  Angeles_v. 

Auditorium  Co,  (1991)  230  Cal.App.3d  207,  281 
Cal.Rptr.  216.  The  Agreement  at  issue  is  one  which  may  be 
specifically  enforced  by  this  Court  as  the  contract  is 
sufficiently  definite  and  certain  in  its  terms,  it  is  just  and 
reasonable,  the  plaintiff  has  performed  its  side  of  the  bargain, 
Armstrong  has  breached  the  contract,  the  Agreement  was  supported 
adequate  consideration,  and  the  Church's  remedy  at  law  is 
inadequate.  "—mind  Lithography  WoricshQP  Inc,  v-  Sanders  (1983) 

143  Cal. App . 3d.  571,  575,  193  Cal.Rptr.  409,  410. 

Further,  while  the  Agreement  contains  a  liquidated  damages 

provision,  it  is  a  well-settled  statutory  principle  that  a 
contract  providing  for  liquidated  damages  does  not  prevent  the 
contract  from  being  specifically  enforceable.  Civil  Code  S  3339. 

26  Accordingly,  the  Court  is  empowered  to  grant  a  preliminary 

27  injunction  to  enjoin  Armstrong  from  further  breaching  his 

28  II 

Agreement . 
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B  Preservation  of  The  Status  Quo  And  Prevention  of  Irreparable 

Tn-iurv  Remiires  The  Court  to  Grant  Plaintiff's  Application — 

While  C.C.P.  §  526(5)  deters  the  granting  of  injunctions  to 
prevent  the  breach  of  a  contract  "the  performance  of  which  would 
not  be  specifically  enforced,"  the  Settlement  Agreement  at  issue 
herein  is  patently  specifically  enforceable.  Indeed,  the  former 
Mother  Church  of  the  Scientology  religion,  the  Church  of 
Scientology  of  California  ("CSC"),  has  already  successfully 
obtained  injunctions  and  specific  performance  of  settlement 
agreements  containing  similar  provisions. 

Xn  Wakefield  v.  Church  of  Scientology  ,of  California  (11th 

Cir.  1991)  _  F . 2d  _  (Slip  Op.,  Exhibit  1R  to  Request),  CSC 

sought  successfully  to  specifically  enforce  a  settlement  agreement 
containing  terms  substantially  similar  to  those  which  Armstrong 
has  violated  here.  CSC  moved  to  enforce  the  provisions  of  the 
settlement  agreement,  and  the  district  court  ordered  hearings 
before  the  magistrate  judge.  Id.  The  magistrate  judge  concluded 
that  Wakefield  had  violated  the  agreement.  The  district  court 
adopted  the  magistrate  judge's  findings,  and  issued  a  preliminary 
and  permanent  injunction  prohibiting  Wakefield  from  violating  the 
agreement.  Id.  When  Wakefield  violated  the  injunction,  again 
making  media  appearances,  CSC  sought  an  order  to  show  cause  why 
Wakefield  should  not  be  held  in  contempt.  At  an  in  camera 
proceeding,  the  magistrate  judge  found  that  Wakefield  had 
willfully  violated  the  injunction,  and  recommended  that  the  case 
be  referred  to  the  United  States  Attorney's  office  for  criminal 

contempt  proceedings.  Id.  at  4628. 

Although  the  district  court's  issuance  of  the  injunction  in 
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1  WaVp.f ield  was  not  at  issue  in  the  Eleventh  Circuit  proceedings, 

2  the  Eleventh  Circuit  described  in  its  opinion,  "Wakefield's 

3  constant  disregard  and  misuse  of  the  judicial  process,"  suggesting 

4  approval  of  the  district  court's  actions.  Id.  at  4630. 

5  similarly,  in  McLean  v.  Church  of  Scientology  of  California, 

6  (11th  Cir.  1991)  _  F.2d  _  No.  89-3505  [Ex.  IP],  plaintiff  McLean 

7  also  entered  into  a  settlement  agreement  containing 

8  confidentiality  provisions  preventing  her  from  discussing  the 

9  litigation  with  anyone  outside  her  immediate  family.  JsL.  at  2 . 

10  By  her  own  testimony,  plaintiff  admitted  to  reacquiring  certain 

11  documents  and  using  them  to  "counsel"  Church  members.  She  further 

12  admitted  to  discussing  certain  aspects  of  the  suit  with  people 

13  outside  her  immediate  family.  Id.  at  3.  As  a  result,  the 

14  appellate  court  affirmed  the  district  court  order  permanently 

15  enjoining  McLean  from  disclosing  any  information  about  her  lawsuit 

16  and  the  resulting  settlement  agreement  entered  into  between  the 

17  parties.  Id.  at  6. 

18  jUst  as  the  district  courts  in  Wakefield  and  McLean  found  it 

19  necessary  to  issue  an  injunction  to  enforce  the  agreement  of  the 

20  I  parties,  so  must  the  Court  herein  issue  a  preliminary  injunction 

21  to  enjoin  Armstrong  from  further  breaches.  The  status  quo  will  be 

22  maintained  and  irreparable  injury  will  be  prevented  only  by 

23  granting  the  Church's  motion  for  preliminary  injunction  and  by 

24  halting  the  activities  of  Armstrong. 


1.  The  Status  Quo  Will  Be  Maintained 

only  Bv  Granting  Plaintiff's  Motion 

The  status  quo  sought  to  be  maintained  by  the  Church  is  the 

28  II  achievement  by  both  sides  of  the  benefits  of  the  Agreement  -  the 
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status  quo  which  existed  when,  in  December  1986,  the  Church  and 
Armstrong  were  fully  performing  their  obligations  under  the 
Agreement.  By  repeatedly  violating  the  Agreement,  Armstrong  has 
destroyed  the  peace  for  which  the  Church  lawfully  bargained. 
Therefore,  the  Church  seeks  an  order  that  prevents  Armstrong  from 
further  harming  the  Church  and  related  entities,  and  his 
continuing  breach  of  the  Settlement  Agreement.  Absent  the  order 
the  Church  seeks,  the  damage  and  corruption  caused  by  Armstrong's 
outright  and  continuing  breach  of  the  Agreement  will  spread  even 

further  than  it  already  has . 

The  fact  that  Armstrong  intends  to  continue  his 
transgressions  and  damage  the  Church  could  not  be  any  plainer. 
Indeed,  Armstrong  has  already  made  it  overwhelmingly  clear  that  he 
has  deliberately  breached  the  Agreement  by  his  own  actions  in 
aiding  Yanny  and  Ford  Greene  in  litigation  adverse  to  the  Church 
and  in  his  own  statements  made  in  his  declarations  filed  in  the 
Aznaran  case.  [Ex.  1L  to  Request,  Declaration  of  Gerald  Armstrong 
(minus  exhibits)  at  para.  18.]  [See  also.  Ex.  1M  to  Request, 
Declaration  of  Ford  Greene,  para.  7.]  Therefore,  the  Church 
requests  that  the  Court  compel  Armstrong  to  cease  assisting 
parties  with  interests  adverse  to  the  Church  and  to  abide  by  the 

terms  of  the  Agreement. 

2.  The  Church  Will  Be  Irreparably  Harmed 
Absent  the  Issuance  of  an  Injunction — 

Despite  repeated  demands  by  the  Church  that  he  conduct 
himself  in  accordance  with  all  of  the  provisions  of  the  Agreement, 
Armstrong  has  continued  to  violate  those  provisions  which  were 
specifically  requested  by  the  Church  to  ensure  that  peace  was 
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truly  and  finally  obtained  by  the  settlement.  Not  only  is 
Armstrong  assisting  adversaries  of  the  Church,  he  is  doing  so  to 
foster  and  perpetuate  relentless  litigation  against  the  Church  to 
serve  his  own  ends.  Armstrong's  conduct  is  continuous,  oppressive 
and  malicious  and  has  been  undertaken  for  the  express  purpose  of 
injuring  plaintiff.  Only  an  injunction  pending  trial  has  any  hope 
of  stopping  Armstrong  from  waging  his  malicious,  relentless  and 

senseless  war. 

C.C.P.  §  526  provides  that  an  injunction  can  be  granted  when 
it  appears  by  complaint  or  affidavit  that  the  commission  of  some 
act  during  the  continuance  of  the  action  would  produce  great  or 
irreparable  injury  to  a  party  to  the  action  (subdivision  2)  or 
when  it  appears  that  a  party  to  the  action  is  doing,  or 
threatening  to  do,  some  act  in  violation  of  the  rights  of  another 
respecting  the  subject  of  the  action  and  tending  to  render  the 
judgment  ineffectual  (subdivision  3).  Here,  an  injunction  is 
needed  to  prevent  Armstrong  from  continuously  breaching  the 
Agreement  and  fomenting  litigation  against  the  Church  while  the 
Church  awaits  trial  and  judgment  on  the  merits.  Although  some  of 
Armstrong's  breaches  are  subject  to  a  liquidated  damages  clause, 
others,  including  the  continual  violations  which  he  is  engaging  in 
through  his  employment  by  Ford  Greene,  are  not.  It  is  these 
continual  violations,  which  no  monetary  award  can  remedy,  which 
the  Church  seeks  to  enjoin.11 


n 


“  No  remedy  may  be  available  to  the  Churches  in  the  form  of 
liquidated  damages  in  any  case.  Armstrong  has  asserted  by 
declaration  that  he  is  insolvent,  saying, 

iit  have  attempted  to  obtain  an  attorney  to  represent  rie 

(continued 
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C.  A  Balancing  Of  The  Equities  Requires  The  Court  To  Grant 
Plaintiff/s  Motion 

In  determining  whether  to  grant  injunctive  relief,  the  Court 
must  balance  the  equities  before  it  and  exercise  its  discretion  in 
favor  of  the  party  most  likely  to  be  injured.  Robbins  v.  Superior 
Court  (1985)  38  Cal. 3d  199,  205,  211  Cal.Rptr.  398,  402.  In 
balancing  the  equities,  the  Court  considers  two  interrelated 
factors:  (1)  the  likelihood  that  plaintiff  will  prevail  on  the 
merits;  and  (2)  the  interim  harm  that  plaintiff  is  likely  to 
suffer  if  the  injunction  is  denied  as  compared  to  the  harm  that 
defendants  are  likely  to  suffer  if  the  injunction  is  granted. 

Id . ,  at  206. 

1 .  Plaintiff  Is  Likely  To  Prevail  On  The  Merits 
It  is  clear  that  the  Church  is  likely  to  succeed  on  the 
merits.  The  Church  has  submitted  an  overwhelming  factual  showing, 
which  provides  thorough  detail  of  Armstrong's  willful  injurious 
conduct  and  overt  violations  of  the  Agreement.  The  Verified 
Complaint  and  the  Declarations  of  Lawrence  E.  Heller,  Exhibit  4, 
and  Laurie  J.  Bartilson,  Exhibit  5,  supply  only  a  portion  of  the 
facts  for  the  Church's  likelihood  of  success  on  the  merits.  In 
addition,  Armstrong's  own  statements,  made  in  declarations  filed 

11  ( .  .  .  continued) 

specifically  in  the  motion  to  enforce  now  before  the  court, 
but  have  so  far  been  unsuccessful.  I  do  not  have  the 
wherewithal  to  retain  any  attorney  who  would  require  a  fee 
to  defend  me."  [Ex.  IQ  to  Request] 

Armstrong's  asserted  insolvency  made  the  guarantee  of  liquidated 
damages  an  empty  promise,  and  renders  the  Churches'  damage,  even 
for  these  breaches,  irremediable.  West  Coast  Construction 
Company  v.  Oceano  Sanitary  District  (1971)  17  Cal.App.3d  693,  95 

Cal.Rptr.  169. 
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in  the  Aznaran  case  as  well  as  his  own  conduct,  form  the  best 
evidence  that  he  has  breached  and  will  continue  to  breach  the 
Agreement,  until  this  Court  enjoins  his  violative  conduct. 

Xn  addition,  on  December  3,  1991,  the  Church  filed  a  motion 
in  Los  Angeles  Superior  Court  for  enforcement  of  the  Settlement 
Aqreement  and  for  liquidated  damages  due  to  Armstrong's  breaches 
of  the  Agreement.  In  Armstrong's  opposing  papers  and  at  the 
hgacirig  of  the  matter ,  Armstrong  did  not  deny  that  he  has 
committed  the  multiple  breaches  which  provoked  the  filing  of  the 
motion,  and  he  did  not  deny  that  his  activities  violated  the 
specific  provisions  of  the  Settlement  Agreement  cited  in  the 
moving  papers.  Indeed,  the  motion  failed  only  because  the  Court 
determined  that  it  lacked  jurisdiction,  since  the  case  itself  had 
already  been  settled.  With  a  new  action  now  before  the  Court,  an 
injunction  should  and  must  issue  to  preserve  the  Church's  rights 
pending  trial. 

2.  The  Interim  Harm  That  Plaintiff  Will  Suffer 
Absent  An  Injunction  Exceeds  Any  Harm  to 
Armstrong  If  Injunctive  Relief  Is  Granted 

Armstrong  has  no  equities  whatsoever  in  this  action.  No  one 
has  any  right  to  continue  to  violate  a  settlement  agreement. 
Armstrong's  only  "injury"  if  he  is  enjoined  is  that  he  will  not  be 
able  to  violate  the  Agreement  in  the  future.  On  the  other  hand, 
the  harm  that  will  be  suffered  by  the  Church  absent  injunctive 
relief  is  the  irreparable  harm  of  being  victimized  by  Armstrong's 
violations,  while  others  with  interests  adverse  to  the  Church 
benefit  in  legal  proceedings  from  an  unfettered  flow  of  breached 
obligations,  wrongful  disclosures  and  legal  infidelity. 

Thus,  the  balancing  of  the.  equities  unquestionably  weighs  in 
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favor  of  the  Church. 


IV.  CONCLUSION 


In  December,  1986,  the  Church  bought  an  expensive  peace  from 
Armstrong.  Its  members  thought,  and  reasonably,  that  the 
negotiated  peace  was  desired  by  both  sides,  and  permanent,  its 
terms  both  clear  and  fair.  Armstrong,  his  funds  allegedly  gone, 
has  embarked  on  a  campaign  of  deliberate  breaches  reminiscent  of 
the  very  conduct  plaintiff  sought  to  end,  in  an  obvious  effort  to 
convince  the  Church  that  it  must  pay  for  its  peace  in  five-year 
installments.  Such  an  agreement  was  neither  contemplated  nor 
made.  By  providing  aid,  declarations,  and  information  which  he 
agreed  to  keep  confidential  directly  to  the  Church  litigation 
adversaries,  Armstrong  has  repeatedly,  deliberately  and 
continuously  breached  the  Agreement  which  he  signed,  and  under  the 
auspices  of  which  he  accepted  a  substantial  settlement  amount. 


Because  Armstrong  refuses  to  stop  his  continuous  contempt  for  his 
own  agreements,  this  Court  must,  on  the  uncontroverted 
evidence,  much  of  it  from  Armstrong's  own  lips,  enjoin  him  from 


Respectfully  submitted 


Laurie  J.  Bartilson 
BOWLES  &  MOXON 


Attorneys  for  Plaintiff 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 
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On  this  date,  April  2,  1992 


__pursuant  to  an  Order 


for  Change  of  Venue,  the  following  documents  were  transferred  to  the  - 

County  Of  Los  Angeles _ :  .  > 

Verified  Complaint  for  Damages  and  for  Preliminary  and  Permanent  Injunction  Relxe 

for  Breach  of  Contract 
Order  Sealing  Portion  of  Record 

„  sho„  y 

Declaration  of  Andrew  H.  Wilson  in  support  of  Application  for  Order  Sealing  Portions 
of  File 

Order  to  Show  Cause  Re  Preliminary  Injunction  Order  Sealing 

Memorandum  of  Points  and  Authorities  in  support  of  Application  for  Order  g 

Defendant^ supposition  to  Ex  Parte  Application  for  Sealing  Order;  Declaration 
of  Counsel;  Pointa  and  Authorities 

'  Annlication  for  Order  sealing  Portions  of  File  .  .  _  .  _ ...  _ 

Evidence  Submitted  in  support  of  Plaintiff ;s  Motion  for  Preliminary  Injunctio 

Memorandum6  of '""points  and  Authorities  in  support  of  Plaintiff ! s.  Motion  for 

Preliminary  Injunction  for  Breach  of  Contract  .  ,  .  .  d 

Notice  of  Motion  and  Motion  for  Preliminary  injunction;  Memorandum 

Authorities;  Declaration  of  Lawrence  E.  Heller,  Laurie  J.  Bartilson  and  Lynn 

R.  Farny  in  Support  Thereof  page  1  of  3 


by 


_ • Deputy 


County  Clerk  of  Los  Aftgeles _ 

Please  sign  and  return-’one  copy  of  this  document,  indicating  thereon  the  new 
number  assigned  to  this  acti-on  in  your  County  to: 

Marin  County  Clerk 
P.0.  Box  E 

San  Rafael,  Ca  94913 
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Church  of  Scientology  of  International  vs  Gerald  Armstrong  #152229 

Unoposed  Ex  Parte  Application  to  Correct  the  Court's  File;  Declaration  ofCounsel  in  support; 
Order  thereon 

Order  Permitting  Filing  of  Brief  in  Excess  of  Fifteen  Pages 
Proof  of  Service 

Motion  to  Disquality  Department  Five,  The  Honorable  William  H.  Stephens,  Purscuant  to  Code 
of  Civil  Procedure  Section  170.6 

Minutes  2/28/92  .  ,  . 

Evidence  in  Support  of  Ex  Parte  Application  for  and  Order  Continuing  t<he  Hearing.  Date  on 
Plaintiff;  Order  to  Show  Cause  Re  Preliminary  Injunction,  or  in  the  Alternative,  for  an 
Order  Shortening  Time  for  the  Hearing  Date  on  Joseph  A.  Yanny's  Motion  to  Intervene  and 
for  the  due  date  of  Yanny's  Opposition  to  Plaintiff's  Order  to  Show  Cause  Re  Preliminary 
Injunction,  or  in  the  Further  Alternative,  for  and  order  allowing  Appearance  and  Filing  on  ar 
Amicus  Curiae  Brief  inOpposition  to  Plaintiff ;s  Order  To  Show  Cause  Re  Preliminary  .Injuncuiot. 
Declaration  of  Laurie  J.  Bartilson 

Opposition  to  Ex  Parte  Application  of  Non-Party  Joseph  A.  Yanny 

Order  Allowing  Appearance  and  Filing  of  Brief  of  Amicus  Curaie  _  , 

Declaration  of  Andrew  H.  Wilson  in  Support  of  Plaintiff's  Ex  Parte  Application  for  Entry  or  A 

Temporary  Restraining  Order 

Plaintiff's  Ex  Parte  Application  for  Entry  of  A  Temporary  Restraining  Order 

Notice  of  MOtion  and  Motion  Continuance  of  Hearing  on  Order  to  Show  Cause/Motion  Re:  Prelimmar 
Injuction;  Declaration  of  Counsel;  Memorandum  of  Points  and  Authorities  in  support  Thereon 
Declaration  of  Defence  Counsel  in  support  of  Motion  for  Continuance  of  Hearing  Date  on 
Plaintiff's  Order  to  Show  Cause  Re:  Preliminary  Injunction 
Defendant's  Opposition  to  Application  for  Temporary  Restraining  Order 
Declaration  of  Lawrence  E.  Heller 
Minutes  3/3/92 

Evidence  in  Support  of  Defendant's  MOtion  to  Dismiss,  Stay,  or  Transfer  Action  to  Los  Angeles 
Superior  Court 

Temporary  Restraining  Order  _  . 

Notice  of  Motion  and  Motion  to  Stay  Proceedings  or  to  Dismiss  Complaint  for  Inconvenient  Forum 
or  in  the  alternative,  to  Transfer  to  Los  Angeles  Superior  Court;  Evidence  in  Support  thereoi 
Memorandum  of  Points  and  Authorities 

Memorandum  of  Points  and  Authorities  in  support  of  Motion  to  Dismiss  or  Stay  or  Transter 
to  Los  Angeles  Superior  Court 
Civil  calendar  and  Minutes  3/6/92 

Supplement  to  Evidence  submitted  in  Support  of  Plaintiff's  Motion  to  Dimiss  Stay,  or  Transter 
to  Los  Angeles  Superior  Court 

Armstrong, s  Memorandum  of  Points  and  Authorities  in  Opposition  to  Scientology , s  Motion  for  a 
Perliminaty  Injunction 

Evidence  in  Support  of  Plaintiff  Opposition  to  Defendants  MOtion  to  Dismiss  or  Stay  or 
Transfer  to  Los  Angeles  Superior  Court 

^Plaintiff's  Opposition  to  Defendants  Motion  to  Dismiss  or  Stay  or  Transfer  to  Los  Angeles 
(Superior  Court;  Request  for  Sanctions 

Proof  of  Service  ....  T  • 

Evidence  in  Support  of  Defendant, s  Opposition  to  Scientology , s  Motion  for  Preliminary  njunc  ic 
Evidence  in  Support  of  Defendant, s  Opposition  to  Scientology, s  Motion  for  Preliminary  Injunctic 
Amicus  Curiae  Brief  of  Joseph  A.  Yannyin  Opposition  to  Plaintiff, s  Order  to  Show  Cause  Re 

Preliminary  Injunction  . 

Reply  in  Support  of  Ex  Farte  Applicationof  joseph  A.  Yanny  to  Intervene  in  the  Armstrong  ll  Las 
Appendix  of  Authorities  in  Support  of  Amicus  Curiae  Brief  of  Joseph  A.  Yanny  in  Opposition 
to  Plaintiff, s  Order  to  Show  Cause  Re  Preliminary  Injunction 
Declaration  of  Graham  E.  Berry  to  all  Evidence  in  Support  of  Amicus  Curiae  Brief  in  Opposition 
to  Plaintiff, s  Order  to  Show  Cause  Re  Preliminary  Injunction,  Exhibits  A  through  BB  to  the 
Declaration  of  Graham  E.  Berry  in  Support  of  Amicus  Curiae  Brief 
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Declaration  of  Gerald  Armstrong  Filed  in  Support  of  Amicus  Curiae  Brief  of  Joseph  A  Yanm 
in  Opposition  to  Plaintiff, s  Order  to  Show  Cause  Re  Preliminary  Injunction  . 

Evidence  in  Support  of  Reply  to  Opposition  to  Plaintiff, s  Motion  for  Preliminary  Injunction 
Notice  of  Lodging  of  Transcript  of  Deposition  Excerpt  of  Gerald  Armstrong  taken  March  17,  99-, 

Religious  Technology  Center  Center  vs  Yanny,  Los  Angeles  Superior  Court,  Case  No.  BC  03303d 
Evidence  in  support  of  Reply  to  Opposition  to  Plaintiff, s  Motion  for  Preliminary  Injunction 
Response  of  Plaintiff  Church  of  Scientology  International  to  Gerald  Armstrongs  request 
Evidentiary  Hearing  in  taking  an  Oral  Testimony 

Plaintiffs  Objection  to  Yanny ,s  Amicus  Curiae  Brief  and  Motion  to  Intervene  Diamis 

Defendant  Armstrongs  Reply  Memorandum  of  Points  and  Authorities  in  support  of  Motion  to  Diamis 

or  Stay  or  Transfer  to  LOs  Angeles  Superior  Court  .  T  .  _ 

Defandents  Objections  to  Plaintiffs  Evidence  submitted  in  Support  of  Preliminary  Injunction 
Reply  to  Defendants  Memorandum  in  Opposition  to  the  Ex  Parte  Application  or  Michael  ee 

Hertzberg  Pro  Hac  Vice  .  , .  Po 

Request  for  Evidentiary  Hearing  and  Taking  of  Oral  Testimony  m  Entraordinary 
Erratum  Re:  Page  214  in  Stipulation  ofEvidence  in  United  States  V.  Mary  Sue  Hubbard,  U.S. 

District  Court  Washington,  D.C.  Criminal  Case  NO.  78-401  .  ,.f  • 

Declaration  of  Ford  Greene  on  the  subject  of  Wakefield  V.  Church  of  Scientolongy  of  California 
(11th  Cir.  1991)  Submitted  in  Opposition  to  order  to  Show  Cause  Re  Preliminary  Injunction 
Evidentiary  Objections  to  the  Evidence  in  Support  of  Defendants  Opposition  to  Plaintiffs 
Motion  for  Preliminary  Injunction 

Evidentiary  Objections  tc  the  Declaration  of  Graham  E.  Berry  and  all  attached  Exhibits  filed 
in  Support  of  Amicus  Curiae  Brief  in  Opposition  to  Plaintiffs  Order  to  Show  Cause  e 

Plaintiffs  Reply  to  Defendants  Opposition  to  Plaintiffs  Motion  for  Preliminary  Injunction 
Request  to  Conduct  Film  and  Electronic  Media  Coverage  and  Order 

Minutes  3/20/92  c  .  rn..rt. 

Proof  of  Service  of  Order  Re  Defendants  Motion  or  Transfer  to  Los  Angeles  Superior  Cou 

Minute  Order  3/27/92  Waiver  of  Right  to  Petition  for  Writ  of  Mandate;  Request  for  ™eam>.e 

Orde^R^Def endant , s  Motion  to  Dismiss  or  Stay  or  Transfer  to  LosAngeles  Superior  Court 
Check  from  Wilson,  Ryan  4  Campilongo  for  $128.00  #6986 
1  Reporters  Transcript  of  Proceedings 
4  PIF 
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HUB  LAW  OFFICES 
Ford  Greene,  Esquire 
711  Sir  Francis  Drake  Blvd. 
San  Anselmo,  CA  94960 
(415)  258  0360 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  Sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  X  served  the  following 

documents:  NOTICE  OF  IMPROPER  FILING  OR,  IN  THE  ALTERNATIVE, 

OF  RELATED  CASE  PURSUANT  TO  LOS  ANGELES  SUPERIOR 
COURT  LOCAL  RULE  1103 

on  the  following  person (s)  on  the  date  set  forth  below,  by  placing 

a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 

thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 

San  Anselmo,  California: 

Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street,  Suite  450 
San  Francisco,  California  94104 

Graham  E.  Berry,  Esquire 
LEWIS,  D' AMATO,  BRISBOIS  &  BISGAARD 
221  North  Figueroa  Street.  Suite  1200 
Los  Angeles,  California  90012 


Also  By  Fax 
Without  Exhibits 


Also  By  Fax 
Without  Exhibits 


PAUL  MORANTZ 
Attorney  at  Law 
P.O.  Box  511 

Pacific  Palisades,  California  90272 

LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon 


Also  By  Fax 
Without  Exhibits 


Also  By  Fax  i 
Without  Exhibits  j 


6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 


[X] 

(By  Mail) 

I  caused  such  envelope  with  postage  thereon 
fully  prepaid  to  be  placed  in  the  United 

States  Mail  at  San  Anselmo,  California. 

[  ] 

(Personal 

Service) 

I  caused  such  envelope  to  be  delivered  by  hand 
to  the  offices  of  the  addressee. 

[X] 

(State) 

I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the  above 

is  true  and  correct. 
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